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DIGEST OF DECISIONS 
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AND CIRCUIT COURTS, AND IN THE STATE 
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AGENT. 


§ 51. Lire.—JLiabilities of Sureties on Bond.—S. and L. be- 
came sureties on an agent’s bond upon his re-appointment. The 
agent was already in default at the time though unknown to 
the company. Held, That the re-appointment was not a repre- 
sentation of the agent’s financial honesty on which the sureties 
could rely. The company was bound not to examine his ao- 
counts, but simply to act in good faith. The re-appointment 
raises no inference of fraud. 

Magee vs. Ins. Co., 3 Otto, 97. 

Held, That the sureties cannot be bound for any failure of duty 
subsequent to discoveries of such failure by the company which 
it failed to report to them. 

Phillips vs. Foxhall, L. R., 7 Q. B., 666; Sanderson vs. Aston, L. R., 


8 Excheq., 73 ; Franklin Bank vs. Cooper, 39 Maine ; Graves vs. National 
Bank of Lebanon, 10 Bush., 23. 
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Where the agent by public advertisements and the assump- 
tion of a firm name in his correspondence, held himself out as 
having formed a partnership, the company was bound to have 
knowledge of the fact. Where the sureties agreed in the bond 
that the business was to be conducted by the agent alone, an 
assumed partnership was a breach of contract. 

London Ass. Corporation vs. Bold, 6 A. and E., 523; Parham Sewing 
Machine Co. vs. Brock, 118 Mass., 197. 

Knowledge of such partnership by the officers was knowledge 
by the company. The sureties could not be held for a deficiency 
arising from an application of money with knowledge of the com- 
pany to indebtedness antecedent to the bond. 

Angell and Ames on Corporations, 3 305, 306, 308 ; Schenck vs. Mercer 
Co. Ins, Co., 4 N. J., 447. 

Conn, Mut. Life Ins. Co. vs. Scolt. 

Rep’d Jour’l, p. 272. Ky. ©. A. 


§ 52. Lire.—Proof of—Service Upon.—An agency cannot be 
proved by the agent’s declarations, and where it appears that 
service was made upon an agent of an insurance company, whose 
employment was only to appear for the company in suits be- 
fore a justice and to investigate facts for report to the manager, 
such service is not sufficient under section 2,612 of the Code, and 
no jurisdiction is conferred thereby. 


Distinguishing Farmer’s Ins. Co. vs. Highsmith, 44 Iowa, 330, and Cen- 
tennial Mut. Life Ass’n vs. Walker, 50 Iowa, 78. 


Philp vs. Covenant Ben. Ass’n. 


Rep’d Jour’! p. 249. 


ASSIGNMENT. 


§ 53. Lire.— Transfer of Tile by.—Pleading.— Where the ac- 
tion is to recover from an assignee the amount of insurance col- 
lected on a life policy, the policy and assignment must be set 
out or sufficiently referred to in a bill of exceptions. 

Shirmer vs. Butler University, 87 Ind., 218. 

Such a policy is a chose in action, whose title may be trans- 
ferred by indorsement and delivery. 
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Hudson Adm’r, vs. Merrifield, Adm’r, 51 Ind., 24; Harley, Adm’r, va. 
Heist, 16 Ind., 196. 


Bushnell vs. Bushnell. 
Rep’i Jour’l, p 255. 


DESCRIPTION. 


§54. Fire.—Construction of Contained in, in Case of Mutual 
Company.— Removal Forbidden by Charter.—A horse, harness, 
cushion and blanket, belonging to the plaintiff, were insured by 
the defendant, not specifically, but as “personal farm property 
in buildings and on farm.” They were burned while temporarily 
in a hotel barn, in the village near the farm, the hotel barn being 
within 100 feet of other buildings. Held, That the company was 
not liable, as their laws and the statute forbid the insuring of 
buildings or property in buildings within 100 feet of other build- 
ings, and contemplate only risks on farm buildings and property. 
An implied liability cannot be upheld where an express one 
would be illegal. Where particular personal property is specified 


as covered by the risk, it may very well be held covered, though — 
moved elsewhere, unless there are clear provisions to the con- 


trary. 


Wildey vs. Farmer’s Mut. F. Ins. Co. 


Rep’d Jour’l, p. 306. 
INSURABLE INTEREST. 


§ 55. Frrr.— Of Judgment Creditor, who is also Agent of the Com- 
pany.—Reformation of Contrac' Misre resentation.—The law will 
not allow a person to act as agent when he has an interest ad- 
verse to his principal; and therefore an agent of an insurance 
company to receive and transmit applications for insurance, 
when making an application therefor on his own property, di- 
rectly or indirectly, for his own benefit, is acting for himself, and 
cannot be considered the agent of the insurance company. 
The evidence necessary to support a bill to reform a contract 
must show certainly in what the mistake consists, and that it 
was mutual. The owners of a warehouse applied to an insur- 
ance company, of which they were agents, to receive and trans- 
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mit applications for insurance, for a policy on the same as the 
property of their judgment creditor, and the company knowing 
nothing to the contrary, issued the policy accordingly, and upon 
the destruction of the property by fire refused to pay the insur- 
ance on the ground that the assured had no insurable interest 
therein ; the assured having failed in an action on the policy to 
recover the insurance, on the ground that it did not appear, but 
that his debt could be otherwise made out of the remaining 
property of his debtors (8 Saw., 618), brought a suit in equity to 
reform the policy, alleging that by mistake it was issued in the 
name of the creditors, as owner, when it should have been issued 
in the name of the debtors and for his benefit, in case of loss. 
Held, That the evidence did not support the allegation of mis- 
take ; but, on the contrary, showed that the company was in- 
duced to issue the policy by the false representation of the 
ewners and applicant, on account of which deception it was 
entitled to rescind the contract or treat it as null. 


Spare vs. Home Mutual Ins. Co. 
Rep’d Jour’l, p. 280. U.S C. C. Orzaon. 


§56. Lire.— Necessary to Sustain Title by Assignment or 
Otherwise.—M. insured his life for the benefit of J. who had no 
insurable interest. J., for a moneyed consideration, assigned to G. 
who held it for speculation. Held, That the policy was a mere 
wager contract both as toJ. and G. Held, That one having no 
interest in the life assured cannot, for the purpose of speculation 
only, acquire by assignment or otherwise such title to the policy 
as the law will enforce. 

Citing and discussing Prichet vs. Ins. Co., 3 Yates, 458; Edgell vs. Me- 
Laughlin, 6 Whar., 176; Adams vs. Ins. Co., 1 Rawle, 97; Ins. Co. vs. Shaw, 
2 Ca., 189 ; Clark vs. Allen, 11 R. I., 439; Ruse vs. Ins. Co., 23 N. Y., 516; 


Trenton Ins. Co, vs. Johnson, 4 Zab., 576 ; Cammack vs. Lewis, 15 Wall, 
643 ; Warnock vs. Davis, 14 Otto, 775. 


Gilbert vs. Moore. 
Rep’d Jour’), p. 297. 


LIMITATION. 


§57. Fire.—Substitution of Parties to Acticn.—The suit was 
begun within the twelve months required by the Limitation 
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Clause, but while pending and after the twelve months had ex- 
pired, by leave of court the original insured was substituted as 
the plaintiff in place of the party to whom loss was payable. 
Held, That the Limitation Clause did not invalidate the contin- 
uance of the suit, there being no change in the cause of action. 


Sidway vs. Marshall, 83 Ill. 488; Teutonia Life Ins. Co. vs. Mueller, 77 
Tll., 22; Dickson vs. Chicago, Burlington & Quincy R. R. Co. 81 id. 215; 
Channor vs. Niles, 78 id. 78, 

Thomas vs. Fame Ins. Co, 

Rep’d Jour’!, p. 257. 


OTHER INSURANCE. 


§ 53. Frre.— Knowledge and Responsibility of Agent.—The plain- 
tiff applicant for insurance made an approximate estimate, from 
memory, of amounts of insurance then existing on the property, 
to the defendant company’s agent, who reported a definite sum 
to the company; the agent had authority to act upon verbal 
statements, and a policy was issued. Held, That the representa- 
tion was not false, and that plaintiff is not responsible for the 
error of the agent in his report to, the company, The agent’s 
actual knowledge of the additional insurance in this case, is in 
law, the knowledge of the principal, and a waiver of the require- 
ment prohibiting other insurance without the written consent of 
the company. 

Collins vs. Ins. Co., 79 N.C., 279, and Argall vs, Ins. Co., 84 N. C., 353, 

Hornthal vs. Western Ins. Co. 

Rep’d Jour’l, p. 287. N. C.8.C. 


POLICY. 


$59. Lire.— When Equily will not Relieve against a Forfeiture. 
—An insurer obtained from a life insurance company an ordinary 
life policy, the character of which plainly appeared in print, both 
on the margin and in the body of such policy; he paid the 
premium thereon for ten years, but when called on for the 
eleventh annual premium, he filed a bill against the company, 
alleging that its agents had represented to him, and he believed, 
that his avplication was for a ten-year paid-up policy, when in 
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fact it was an ordinary policy, that the company issued and de- 
livered to him an ordinary life policy, ‘when he believed it to be 
a ten-year paid-up policy; complainant sought to compel the 
issuance of a paid-up policy, or to rescind the contract and 
recover the premium paid by him. Held, That by the use of 
reasonable diligence he could have had knowledge of the truth, 
and equity will not relieve him against the results of his own 
gross neglect. 

60 Ga. 395, 449. 56 Id. 761. 

Massey vs. Cotion States Life Ins. Co. 

Bep’d Jour’l, p. 310, 


PREMIUM NOTE. 


§ 60. Lire.—Forfeitwre for Non-payment of Interest.—A policy 
insuring the life of R., required him to pay an annual premium of 
$47.85 by giving his note for $19.14 and $28 71 in cash on or be- 
fore the 7th day of March in each and every year during the 
continuance of the policy; the first payment was to ‘be made 
March 7, 1871. The policy contained the following stipulations : 
“3. That * * * if the said assured shall not pay the * * * in- 
terest annually in advance on any outstanding premium notes 
which may be given for any portion thereof, * * * then, and in 
every such case, this policy shall cease and determine, and said 
compiny shall not be liable for the sum insured or any part 
thereof; * * *” and also “4. That, if after the receipt by this 
company of two or more annual premiums upon this policy, 
default shall be made in the payment of any subsequent premium 
when due, then, notwithstanding such default, this company will 
convert this policy into a “paid-up” policy for as many twen- 
tieth parts of the sum originally insured as there shall have been 
complete annual premiums paid, when such default shall be 
made; * * *” and also, “5. That, in every case where this 
policy shall cease, or be or become null and void, all payments 
thereon, and all dividend credits accruing therefrom, shall be 
forfeited to said company. * * *” On March 7, 1875, one year’s 
interest upon four of said premium notes was due, but no part 
of it was paid or tendered. Shortly after this default, R. applied 
for a “paid-up” policy. Held, under stipulations third and fifth, 
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the policy became null and void, on March 7, 1875, “all pay- 
ments thereon” and “all credits accruing therefrom” were for- 
feited to the company. Stipulation fourth did not apply to a 
default in payment of interest. 


Continental Life Ins. Co. vs. Robinson. 
Rep’d Jour’l, p. 292. Ouro 8. C, C, 


TITLE. 


§ 61. Fire.—Authority of Agent to Consent to Assignment of Part 
Interest— What will Work a Forfeiture—Entire or Several 
Contract.—The insured admitted a partner, and the soliciting 
agent indorsed consent on the policy to an assignment of a part 
interest. Held, That the agent could not bind the company by 
his consent. One who deals with an agent must ascertain the 
extent of his authority to contract for the principal. A provision 
in a fire policy rendering it void if the title to the property in- 
sured be changed in any way other than by succession by reason 
of death, or if the policy be assigned without written assent of 
the company indorsed thereon, is reasonable and just. 


Sossamon vs. Ins. Co. 78 N. C. 145. 


But it does not apply to a stock of goods disposed of in the 
ordinary course of trade, unless the sale be in mass, or a new 
member be admitted into the firm. 


Dry vs. Ins. Co. 23 Bart. 623. 

Whether the forfeiture of the policy extends beyond the insur- 
ance on the specific property sold, or the contract is entire—the 
authorities are not agreed. But when the application on house 
and goods is one act and the premium entire, any misrepresenta- 
tion which forfeits as to one, forfeits as to both. 

May on Ins. %. 277,278. Quarrier vs. Peabody Ins. Co., 10 W. Va. 507. 


Biggs vs. North Carolina Home Ins. Co. 
Rep’d Jour’l, p. 302. N OS. CG. 


USE OR OCCUPATION. 


§ 62. Fire.—Change of Breach of Warranty.—Increase of Risk. 
-The policy declared the application and survey a warranty. The 
application in response to an inquiry as to what were the precise 





248 Digest of Decisions. [ April, 


kinds of goods made, stated clothes-pins and broom handles, but 
failed to make known the fact that a part was also used as a 
shingle factory. Held, That the survey and description were a 
warranty, and instructions that if the existence of the shingle 
mill materially increased the risk, or if its existence was inten- 
tionally suppressed by plaintiff, knowing it to be material, there 
could be no recovery, was erroneous. ‘he company was not 
bound to show that the risk has been materially affected by a 
breach of warranty. 

Columbia Ins. Co. vs. Cooper, 50 Pa. St.. 331; Denny vs. Conway Ins. 
Co., 13 Gray, 492; Jefferson Ins. Co. vs. Cotheal, 7 Wend., 72; Wall vs, 
Howard Ins. Co., 14 Barb., 383; Sheldon vs. Hartford Ins. Co., 22 Conn., 
235 ; Commonwealth Ins. Co. vs. Monmonger, 18 Ind., 353; Barteau vs. 
Phoenix Ins. Co.. 67 N. Y., 595; Newcastle Ins. Co. vs. McMoran, 3 Dowl. 
P. C., 225; Styles vs. N, W. Ins. Co., 2 Curt., 610; Wetherell vs Maine 
Ins, Co., 49 Maine, 200; Anderson vs. Fitzgerald, 4 H. L. Cases, 484; 
Andes Ins. Co. vs, Fisk, 71 Ill., 620. 


Thomas vs. Fame Ins. Co. 


WIFE’S POLICY. 


§ 63 Lire.— Title to Substituted Policy —S. insured his life for 
the benefit of his wife and heirs, paying the premiums thereon. 
After the death of the wife and upon his second marriage, by 
arrangement with the company the policy was allowed to lapse 
and a new one issued for the benefit of the second wife. Held, 
That the policy was an incompleted gift, which he had a right to 
change. 


Union Mutual Life Ins. Co. vs. Stevens’. 
Rep’d Jour’l, p. 253. 
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REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF IOWA. 


Appeal from Lee District Court. 


PHILP AND ANOTHER, GUARDIAN, erc., er At. 
vs. 


COVENANT MUT. BEN. ASS’N or Ixtno1s.* 


An agency cannot be proved by the agent’s declarations, and where it appears 
that service was made upon an agent of an insurance company, whose em- 
ployment was only to appear for the company in suits before a justice and 
to investigate facts for repert to the manager, such service is not sufficient 
under section 2,612 of the Code, and no jurisdiction is conferred thereby. 


The plaintiffs, as the heirs of John Philp, Jr., deceased, on the 
twelfth of December, 1883, commenced this action to recover of the 
defendant $2,500, upon a policy of insurance upon the life of the 
said John Philp. The return upon the original notice is as follows : 
“This notice came to my hand for service on the twelfth day of De- 
cember, 1882, and on the 13th day of December 1882, I served the 
same personally on the within defendant, Covenant Mutual Benefit 


* Opinion filed December 15, 1883. From N. W. Reporter. 
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Association of Illinois, by reading and delivering a true copy thereof 
to C. E. Hambleton, assistant manager of agencies of said associa- 
tion, and a general agent of defendant ; said service being made in 
the city of Keokuk, Lee County, Iowa.” On the eighth day of Feb- 
ruary, 1883, the following entry was made on the judge’s docket : 
“ Default and judgment for $2,626 and costs, six per cent.” At the 
same time the court orally ordered default and judgment against de- 
fendant for $2,626, but no entry was made on the court record ; the 
same being withheld from record at the request of the defendant, 
after it was discovered that default and judgment had been ordered. 
On the twenty-first day of February, at the same term, the defend- 
ant appeared and moved the court to set aside the default, accom- 
panying the motion with an affidavit that the death of John Philp, 
Jr., was the result of suicide, whereby the policy, by its own terms, 
became void. The court overruled the motion, and ordered judg- 
ment to be entered of record of date, February 8, 1883. The de- 
fendant appeals. 


McKenzie & Catxins and Haacerman, McCrary & Hacerman, for 
Appellant. 
Craia, Cottier & Crate, for Appellee. 


Day, C. J. 


One of the grounds of the motion to set aside the default is that 
the defendant has not been served as required by law, and the court 
had no power or authority to entertain jurisdiction and to render 
judgment. Section 1,165 of the Code, with reference to life insur- 
ance companies, provides : “ Such company shall also appoint an at- 
torney or agent in each county in this State, in which the company 
has an agency, on whom process of law can be served, and such 
company shall file with the auditor of State a certified copy of the 
charter or articles of incorporation of said company, and also a cer- 
tified copy of the certificate of appointment of such agent or agents, 
which appointment shall continue till another attorney or agent be 
substituted.” Section 2,612 of the Code provides: “ When the ac- 
tion is against a municipal corporation, service may be made on the 
mayor or clerk, and if against any other corporation, on any trustee 
or officer thereof, or on any agent employed in general manage- 
ment of its business, or of any of the last known or acting officers of 
said corporation.” Section 2,613 of the Code provides; “ When 4 
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corporation, company or individual has, for the transaction of any 
business, an officer or agency in any county other than that in which 
the principal resides, service may be made on any agent or clerk 
employed in such office or agency, in all actions growing out of or 
connected with the business of that office or agency.” 

In support of the motion the defendant filed the affidavit of E. F. 
Phelps, secretary and general manager of the defendant, stating 
that the defendant is a corporation organized under the laws of the 
State of Illinois, with its general office at Galesburg, Illinois, and 
that C. E. Hambleton, upon whom as agent of the defendant the no- 
tice of this suit was served, was not at, nor for a long time prior to 
the time of service, a trustee or officer, nor an agent employed in the 
general management of the defendant’s business, nor did defendant 
at such time have an office or agency in Lee County, Iowa, nor was 
said Hambleton ever appointed agent in this State under section 
1,165 of the Code. The further evidence submitted upon the mo- 
tion showed that at the time service was made upon Hambleton he 
was in Keokuk, ucting as attorney for the defendant in an action 
before a justice of the peace ; that his home was in Galesburg, Il- 
linois, and he had no headquarters in Iowa.; that he was assistant 
manager of agencies, and acted for the company whenever sent out 
by them to investigate losses, to look up testimony in lawsuits in 
which the company was engaged, and at times to look after local 
agents, investigate the facts, and report to the general manager, but 
that he did not take risks or issue policies ; and that the person per- 
forming such duties as Hambleton performed, did not act in States 
where there were agents, and that Funk, of Des Moines, was the 
agent for defendant in Iowa. 

Some evidence was introduced of declarations made by Hamble- 
ton, but this evidence we regard as incompetent. Hambleton’s 
agency cannot be proved by his own declarations So far as is 
shown by competent evidence, Hambleton was not authorized to do 
any act for the defendant in Iowa except to appear as attorney in 
behalf of the defendant in the justice’s suit before referred to. As 
Hambleton was not employed in any office or agency for the defend- 
ant in this State, and was not appointed agent of the defendant 
under section 1,165 of the Code, it follows that service upon him 
can be sustained only under section 2,612 of the Code, upon the 
ground that he was employed in the general management of the 
business of the defendant. An agent who had no authority to act 
forthe defendant in this State, and whose duties outside of the State 
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were limited to the investigating of facts and the reporting of them 
to the general manager cannot, it seems to us, be an agent em- 
ployed in the general] management of the defendant’s business, as 
contemplated in section 2,612 of the Code. 

The appellee relies upon Farmer’s Ins. Co, vs. Highsmith, 44 Iowa, 
330, and Centennial Mut. Life Ass’n vs. Walker. 50 Iowa, 78. In 
the former of the above cases service was made upon an agent of 
the defendant, transacting business for it in the county where suit 
was brought, and who made the contract of insurance which was in- 
volved in the action in which the service was obtained. The decision 
is based upon the provisions of section 4 of chapter 95 of the Laws 
of 1872. In the latter of the above cases service was made upon 
the general manager of agencies for the State of Iowa. Neither of 
the cases supports the service made in this case. In our opinion, the 
service upon Hambleton did not confer jurisdiction, and the court 
should have set aside the default and allowed the defendant to make 
defense. Reversed. 





1884. ] Uuion Mut. Life Ins. Co. vs. Stevens et al. 


UNITED STATES CIRCUIT COURT. © 
NORTHERN DISTRICT (CHICAGO) ILL. 


UNION MUT. LIFE INS. CO. 
Us. 


ELIZA STEVENS et at.* 


. insured his life for the benefit of his wife and heirs, paying the premiums 
thereon. After the death of the wife and upon his second marriage, by 
arrangement with the company the policy was allowed to lapse, and a new 
one issued for the benefit of the second wife. 


Held, That the policy was an incompleted gift, which he had a right to change. 


In 1853 Samuel B. Stevens insured his life for $1,200 in the Union 
Mutual Life Ins. Co., for the benefit of his then wife, Mary F. 
Stevens, “and heirs.” The wife was killed in a railway accident in 
June, 1856. In October, 1869, Stevens again married, his wife being 
the defendant in the present suit. Upon his marriage Stevens went 
to the insurance company and asked to have the insurance policy 
changed so as to read for the benefit of his wife, Eliza M. Stevens. 

The company refused to make such a change in the policy, but 
suggested that he allow the policy to lapse and take out a new one, 
which he did. 

On the death of Mr. Stevens, Mary Taylor, the daughter and sole 
heir of his first wife by a former husband, claimed the insurance on 
the ground that the second policy was a continuation of the first, 
and that she was her mother’s sole heir. It appeared that Stevens, 
as guardian for Mary Taylor, had recovered $2,000 from the com- 
pany on whose road her mother had lost her life, but had never paid 
the money over to her. In his will he provided that the $2,000 
"© Decisicm rendered December, 1883... 2£2£2£2£2£@#«. #-  @¢°+ | 
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should be paid to his step-daughter in settlement of her claim, 
which should be made a lien upon his property. 

Held, by Buropveert, that Mr. Stevens had a right to change his 
mind in regard to an insurance as much as he had to make a change 
in his will. It could hardly be contended that Mary Taylor had, on 
the death of her mother, any right to the proceeds of the policy. 
The words, “and heirs,” in the policy should be so construed as 
meaning the heirs of Mary F. and Samuel Stevens. As the latter 
never could have been compelled to pay the premiums on the 
original policy, it seems as certain that he could make changes in 
the policy itself. It was an incomplete gift to his wife, and he was 
in a position to change his mind at any time. His direction by will 
that the $2,000 be paid to Mary Taylor made the policy a part of the 
assets of the estate, and the decree, therefore, directed that the pro- 
ceeds of the policy be paid ‘to the widow, Eliza M. Stevens, each 
party to the suit paying their own costs. 





Bushnell, Adm’r, ve. Buchnell. 


SUPREME COURT OF INDIANA. 


SAMUEL B. BUSHNELL, Apw’r, 
vs. 


SUSAN T. BUSHNELL.* 


Where the action is to recover from an assignee the amount of insarance 
collected on a life policy, the policy and assignment must be set out or 
sufficiently referred to in a bill of exceptions: 


Such a policy is a chose in action, whose title may be transferred by indorse- 
ment and delivery. 


Zoars, J. 

Appellant, as the administrator of the estate of Thomas Bushnell, 
deceased, brought this action against appellee, who is the widow of 
said Bushnell, to recover from her the amount of a life policy which 
she collected from the Masonic Mutual Benefit Society after the 
death of her husband. The averment in both paragraphs of the 
complaint is, that said Bushnell was the owner of such life policy 
issued by said society. The theory of the first is that after the death 
of her husband appellee wrongfully got possession of the policy, had 
an assignment to her written upon the back of the policy above the 
name of her husband, which had been indorsed thereon; collected 
the money and converted it to her own use. The theory of the 
second is that the husband, a short time before his death, assigned 
the policy to the appellee in fraud of his creditors, she taking it 
without consideration and full knowledge; that she has collected the 
amount of the policy and converted it to her own use, and that the 
estate of Bushnell is insolvent. 


* Decision rendered January 9, 1884. 
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After being put at issue the case was tried by the court and a 
judgment rendered for appellee. The overruling of a motion fora 
new trial is the only error assigned in this court. 

The only question discussed under this assignment is the suffi- 
ciency of the evidence to sustain the decision of the trial court. We 
have examined all of the evidence, and think that it very clearly 
tends to sustain the decision of the court below. In such cases, 
under the well-established rule of this court, the judgment will not 
be reversed. 

Under another rule, equally settled, there is really nothing before 
us for decision. When a case is presented hence upon the evidence, 
the whole of the evidence must be in the record. The bill of excep- 
tion in the case shows that the policy of insurance, and the indorse- 
ment and assignment thereon, were introduced in evidence, but they 
are not set out in the bill. Neither are they so referred to in the bill 
as to dispense with the necessity of setting them out in full. 
Shirmer vs. Butler University, 87 Ind., 218, and cases cited. 

It may be noticed in passing that such a policy is a chose in action, 
and that the title thereto may be transferred by the beneficiary 
indorsing his name thereon, and delivering the possession thereof to 
the assignee. Hudson, Adm’r, vs. Merrifield, Adm’r, 51 Ind. 24; 
Harley, Adm’r, vs. Heist., 16 Ind., 196. 


Judgment affirmed with costs. 





Thomas vs. Fame Ins. Co. 


SUPREME COURT OF ILLINOIS. 


NovemsBer Term, 1883. 


Appeal from the Appellate Court of the First District. Originally ap- 
pealed from the Superior Court of Cook Connty. 


DAVID J. THOMAS. 
US. 


‘THE FAME INSURANCE COMPANY. 


The suit was begun within the twelve months required by the Limitation 
Clause, but while pending and after the twelve months had expired, by 
leave of the court the original insured was substituted as the plaintiff in place 
of the party to whom loss was payable. 

Held, that the Limitation Clause did not invalidate the continuance of the 
suit, there being no change in the cause of action. 


The policy declared the application and survey a warranty. The application 
in response to an inquiry as to what were the precise kinds of goods made, 
stated clothes pivus and broom handles but failed to make known the fact 
that a part was also used as a shingle factory. 

Held, that the survey and description were a warranty, and instructions that 
if the existence of the shingle mill materially increased the risk, or if its ex- 
istence was intentionally suppressed by plaintiff, knowing it to be mate- 
rial, there could be no recovery, was erroneous. The company was not 
bound to show that the risk has been materially affected by a breach of 
warranty. 


Moutkery, J. 
Sometime in the month of June, 1875, one T. M. Taylor, a general 
insurance agent and broker, having an office at Minosha, Wisconsin, 
called upon David J. Thomas, the appellant, at his place of business 
in the town of Colby, same State, for the purpose of procuring 
Thomas’ insurance on his factory at that place, Taylor representing 
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at the time that he was the agent of the Fame Insurance Company, 
the appellee, and other companies, naming them. ‘The interview 
resulted in appellant giving to Taylor an application for $2,000 
insurance on the property, to be taken in such of the companies rep- 
resented by himas he might select. The factory in question was 
used for the manufacture of clothes-pins, broom-handles and shin. 
gles, though there was nothing in the name of the establishment to 
indicate that shingles were made in it, it being simply called, 
“Clothes-pin and Broom-handle Factory.” It appears, though, 
Taylor was well acquainted with the factory, and knew that one de- 
partment of it was used for the manufacture of shingles. The appli- 
cation was made out by Taylor on one of the printed forms of the 
Planters’ Insuranc2 Company, and was addressed to the Mercantile 
Insurance Company of Chicago, and the answers to some of the in- 
terrogatories were written down by him from his own knowledge of 
the business and premises, while the others were given by Thomas 
himself. The questions in the printed blank, which were answered 
by Taylor, and partly by Thomas, as just stated, had the following 
caption: “The applicant will answer particularly the following 
questions, and sign the same as descriptive of the premises, and 
forming a part of the contract of insurance, and a warranty on his 
part.” The questions and answers following this caption, so far as 
deemed material to the controversy are as follows :— 

“1. Name of property? 

Ans.—Clothes-pin and Broom-handle Factory. 

Building.—How long and how wide is it ? 

Ans.—54x40, two-story. Engine Room, 24x36. 

Boiler House.—Where is it located ? 

Ans.—West side of building. 

(Make diagram.) 

What is the precise kind of goods made, and of what material ? 

Ans.—Clothes-pins and Broom Handles.” 

Whether the application was either read to or by the appellant 
previous to his signing or to the issuing of the policy, is a fact not 
clearly settled by the evidence. While on its face the application 
contemplates, and in express terms requires a diagram to be made 
out as a part of the same, showing the size, form, etc. of the build- 
ing, and its relation to the surrounding property within a hundred 
and fifty feet distance, yet no such diagram was made out previous 
to appellant’s signing the application as a part of it, presumably by 
Taylor, hefore it was submitted to the company. The diagram, as 
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made out and presented to the company, fails to truly represent the 
character, shap2 or extent of the factory, particularly that part of it 
which is used for the manufacture of shingles. 

The application with the diagram annexed being thus prepared, 
was forwarded to one Eastman, an insurance broker of Chicago, with 
direction to obtain the required insurance. Eastman submitted the 
application to Southwick and Berne, who were, respectively, the 
general insurance agents of appellee and the Empire Fire Insurance 
Company. Upon aconference between these agents the risk was 
agreed to be taken and equally divided between the two companies, 
and policies were issued accordingly. The one issued by appellee 
(being the same now in suit) was, at the time of its execution, to 
wit, on the 26th of June, 1875, delivered by Southwick to Eastman, 
the former paying to him at the time the customary brokerage fee. 
Eastman forwarded the policy to Taylor who subsequently delivered 
it to the assured. In August following, appellant paid the premium 
($50) to Taylor, who forwarded it to Eastman, and the latter paid it 
to the company. Onthe 26th of May, 1876, the insured premises 
were totally destroyed by fire, and the loss was regularly adjusted 
by the two companies, through Berne, the general agent of the Em- 
pire Fire Insurance Company. By the terms of the policy the loss, 
if any, was made payable to the Mann Brothers, of Milwaukee, as 
their interest might appear. The appellee having declined to pay 
the loss, this suit was originally commenced on the 26th September, 
1876, in the name of appellant for the use of Joseph and Henry 
Mann, but appellant’s name as plaintiff was subsequently, on the 
18th of November following, by permission of the court, stricken 
out, and the names of the Manns substituted as plaintiffs, and there- 
after the suit was prosecuted in their names until February the 4th, 
1881, when, by leave of the court, the name of appellant was restored 
as plaintiff in the cause, and the records and files in the case were 
changed accordingly, since which time the cause has proceedea in 
the name of appellant, for the use of Joseph and Henry Mann, as or- 
iginally commenced. 

There have been two trials of this case in the Superior Court of 
Cook County, where the action was commenced, in each of which 
the plaintiff recovered a judgment for the face of the policy, with 
legal interest. Both judgments, on appeal to the appellate court 
were reversed for alleged errors in law, and the cause was remanded 
for further proceedings in conformity with the views of that court, 
as expressed in the several opinicns filed therein. It appears, how- 
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ever, after the last appeal had been thus disposed of, by a stipula- 
tion between the parties, it was agreed the remanding order should 
be s’ricken out, so that the case might be brought directly to this 
court, for consideration which was accordingly done, and the case is 
here now on appeal. ‘4 

It is claimed by appellant this case is governed by the Peck case, 
98 Ill. 139, and should therefore be reversed, for the reasons stated 
in that case. This is a missapprehension. That case holds that 
where there is a reversal of the judgment of the trial court by the 
appellate court, and the latter court fails to recite the facts as found 
by it in its final order on appeal to this court, we must assume by 
reason of such non-recital of facts, the appellate court found the 
facts the same way as the trial court, and that, consequently, its re- 
versal of the judgment of the trial court must have been for some 
supposed error of law, and if, upon examination of the record of the 
trial court, there is in the judgment of this court no such error of 
law warranting the reversal, as we found in the Peck case, the judg- 
ment of the appellate court will be necessarily erroneous, on the 
ground it reversed for a supposed error of law which had no real 
existence. So in this case, we must assume, by reason of the non- 
recital of the facts in the final order of the appellate court, that 
court found the facts the same way as found by the trial court, and 
must therefore have reversed for some supposed error of law in the 
proceedings of the trial court. If, upon an examination of the rec- 
ord by. us, we should, as in the Peck case, find no error of law, we 
should, under the authority of that case, reverse the judgment in 
this case. It remains, therefore, to inquire whether any of the er- 
rors relied on for a reversal in the appellate court are well founded 
or not. 

In the view we have taken of the case it will not be necessary to 
consider all the questions raised by the assignment of errors in the 
appellate and this court. It is sufficient for present purposes to de- 
termine whether, upon any of the errors assigned in that court, the 
judgment of the trial court was properly reversed. 

The policy in this case, like most of policies, contains a clause, re- 
quiring the action, in case of a loss, to be brought within twelve 
months after its occurrence. Upon the substitution of Thomas as 
plaintiff for the Manns, after the first trial in the superior court, the 
company, proceeding on the theory that this change in the parties 
was in legal effect a discontinuance of the original suit, by leave of 
the court filed a special plea setting up the limitation in the policy in 
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bar of the action, the substitution as to parties having been made 
more than one ye r after the loss. 

Whether the above facts relied on in support of the plea consti- 
tuted a defense to the action, presents a question which occupies a 
prominent position in appellee’s brief, and the ruling of the trial 
court upon it was one of the main errors relied on by the company 
for a reversal in the appellate court, and it is equally relied on here 
as sustaining the reversal there. We do not think the facts shown 
-in support of the plea sustain it,—or, in other words, we do not 
think the limitation contained in the policy, under the facts as 

_ shown by the record, affords any defense to the action. The 24th 
section of the Practice act provides: “At any time before final 
judgment in a civil suit, amendments may be allowed on such terms 
as are just and reasonable, introducing any party necessary to be 
joined as plaintiff or defendant, changing the form of action, and in 
any manner, either of form or substance, in any process, pleading or 
proceeding, which may enable the plaintiff to sustain the action for 
the claim fer which it was intended to be brought, or the defendant 
to make a legal defense. The adjudication of the court allowing an 


amendment shall be conclusive evidence of the identity of the ac- 
tion.” 


In furtherance of the intention of the legislature, a very broad 
and liberal construction kas been given to this section. It was evi- 
dently the intention of the legislature in alopting this provision, 
that no amendment after the commencement of the suit and before 
final judgment, resulting in a change or substitution of parties to 
the action, or in a change of form of the action should be deemed 
a change of the action itself. (Sidway vs. Marshall, 83 Ill. 438 ; 
Teutonia Life Ins. Co. vs. Mueller, 77 Ill. 22; Dickson vs Chicago, 
Burlington & Quincy R. R. Co. 81 id. 215; Channor vs. Niles, 78 
id. 78.) The only limitations upon the right conferred is, that 
amendments are to be allowed “ on such terms as are just and rea- 
sonable,” and, ‘to enable the plaintiff to sustain the action for the 
claim for which it was intended to be brought or the defendant to 
make a legal defense.” 

There is no good ground for the claim that by reason of the 
amendments making new parties plaintiff, there resulted any change 
in the cause of action. The object of the suit after the amendment 
was precisely the same as it was before, namely, to recover the 
amount of the policy on account of the destruction by fire of the in- 
sured premises, and so far as we can see, assuming that there was a 
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right of recovery at all, it was and is a matter of total indifference 
to the company whether the recovery is in the names of the Manns 
or in the name of Thomas for their use. Had some new claim or 
cause of action been introduced into the suit by the amendment, 
against which the Statute of Limitations had run, or before the mak- 
ing of such amendment, the position of appellee would be clearly 
right ; but such is not the case. By the express terms of the stat- 
ute the allowance of the amendment is made conclusive of the iden- 
tity of the action. If, then, both the action, and cause of action, be- 
fore and after the amendment, were precisely the same, as they 
certainly were, then the limitation of one year in the policy clearly 
presented no defense to the action, as it is conceded the original ac- 
tion was commenced within the year. 

As already appears from the caption of the application, appellant 
was required to answer specifically, certain questions, “and sign the 
same as descriptive of the premises, and forming a part of the con- 
tract of insurance, and a warranty on his part.” In addition to this, 
the policy itself contained, among others, the following provision :— 

“ Applications for insurance on property must be in writing, and 
must specify the construction and materials of the building to be in- 
sured, * * * by whom occupied, whether as a private dwelling, 
or how otherwise, its situation with respect to contiguous buildings, 
and their construction and materials, and whether any manufactur- 
ing is carried on within or about it; * * * and such survey and 
description shall be taken and deemed to be part and portion of the 
policy issued thereon and a warranty on the part of the insured. 

“Tf any person effecting insurance in this company shall make any 
nusrepresentations or concealment touching the risk to be assumed, 

* ¥* * this policy shall be void.” 

In view of these provisions in the application and policy, and the 
additional fact that appellant in answer to the question in the appli- 
cation, “ What isthe precise kind of goods made, and of what mate- 
rial ?” failed to make known that one part of the building was used 
for the manufacture of shingles, the trial court was asked by the 
company to give to the jury the following instruction :— 

“If the jury believe from the evidence that there was a shingle 
mill connected with the premises insured, and that this fact was not 
disclosed by the application upon which the policy in suit issued, 
and was not known to the defendant at the time the policy was is- 
sued, or at any time before the fire, then the plaintiff cannot re- 
cover.” 
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Which the court refused to do, but gave as a substitute for it the 
following modified instruction :— 

“Tf the jury believe, from the evidence that there was a shingle 
mill connected with the premises insured at the time the application 
was signed by plaintiff, and that this fact was not disclosed by the 
application upon which the policy in suit issued, and was known to 
the defendant or its agents at the time the policy was issued, or at 
any time before the fire, and that the existence and us2 of said 
shingle mill materially affected the risk under said policy, and if the 
jury further believe from the testimony in this cause, that the plaint- 
iff Thomas, or his agent, intentionally suppressed from his written 
application the fact of the existence and use of said shingle mill, 
knowing it to be material to said risk, then the plaintiff cannot re- 
cover.” 

To the giving of which as modified the company excepted. 

The instruction as modified we regard as clearly erroneous. It 
ignores altogether the fact that the answers of the assured to the 
specific interrogatories contained in the application are therein de- 
clared to be made and signed “as descriptive of the premises, and 
forming a part of the contract of insurance, and a warranty” on the 
part of the assured. It also leaves out of the question altogether 
the diagram or survey accompanying the application, which as we 
have already seen, fails to truly represent the insured premises, es- 
pecially the part of them used for the manufacture of shingles, al- 
though the policy in express terms declares “such survey and 
description shall be taken and deemed to be a part and portion of 
the policy issued thereon, and a warranty on the part of the assured.” 
The survey and description of the property being thus made an ex- 
press warranty by the assured, if false it was wholly unimportant 
whether they were material to the risk. Nevertheless, the jury was 
told by this instruction, before the company could avail itself of the 
defense afforded by the plaintiff's breach of the warranty if was in- 
cumbent on the company to show, or for it to otherwise appear from 
the evidence, the risk was thereby materially affected. This view is 
certainly opposed to the general current of authority on the subject, 
and it cannot, therefore, receive our sanction. Columbia Ins. Co. vs. 
Cooper, 5v Pa. St., 331 ; Denny vs. Convey Ins. Co., 13 Gray, 492°; 
Jefferson Ins. Co. vs. Cotheal, 7 Wend., 72; Wall vs. Howard Ins. Co., 
14 Barb., 383 ; Sheldon vs. Hartford Ins. Co., 22 Conn., 235 ; Com- 
monwealth Ins. Co. vs. Monmonger, 18 Ind., 353 ; Barteau vs. Phe- 
nix Ins. Co., 67 N. Y., 595; Newcastle Ins. Co. vs. McMoran, 3 
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Dowl. P. C., 225; Styles vs. N. W. Ins. Co., 2 Curt., 610 ; Wetherell 
vs. Maine Ins. Co., 49 Maine, 200 ; Anderson vs. Fitzgerald, 4 H. L. 
Cases, 484 ; Andes Ins. Co. vs. Fisk, 71 Ill., 620. 

The giving of this instruction being a material error upon a vital 
point in the case, fully warranted the appellate court in reversing 
the trial court as it did. 


Judgment affirmed. 
Dissenting opinion by Scorr, J. 


Originally this suit was brought by David Thomas for the use of 
Joseph and Henry Mann on a policy of insurance issued by the 
Fame Insurance Company, but subsequently on leave given by the 
court for that purpose, Joseph and Henry Mann were substituted as 
plaintiffs and from that time until the 4th day of February, 1881, the 
suit progressed in their names. On the day last mentioned leave 
was given to restore Thomas as plaintiff for the use of Mann Brothers, 
as the suit was originally commenced, which was done, and the dec- 
laration amended by adding a count in indebilatus assumpsit. 

To the declaration as thus amended defendant pleaded the gen- 
eral issue, and a special plea averring the identity of the causes of 
action in both counts, and that it was expressly provided in the pol- 
icy on which the suit was brou sht, that no action of any kind, either 
at law or in equity, for the recovery of any claim on the policy 
should be maintainable unless such suit should be commenced within 
twelve months next after such loss or damage under the policy had 
occurred. The replication filed traverses the identity of the 
causes of action as set forth in the several counts of the declaration, 
and avers the suit was commenced within 12 months next after the 
loss under the pohcy was sustained. On the first trial in the supe- 
rior court plaintiff recovered a judgment against the company for 
the amount due on the policy. That judgment on the appeal of the 
company, was reversed by the appellate court, and the cause re- 
manded. A second trial resulted as before, in a judgment for plaint- 
iff which was also reversed by the appellate court and the cause 
remanded, but afterwards by consent of parties, the court vacated 
the order previously made remanding the cause, and thereupon 
the plaintiff prayed and was allowed an appeal to this court. 

It cannot be known from anything appearing in this record, for 
what reason the appellate court reversed the judgment of the supe- 
rior court—whether it was on the merits of the case as made by the 
evidence, or on account of giving instructions for plaintiff or refus- 
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ing instructions asked for defendant. If it were for the latter rea- 
son, it is obvious plaintiff cannot be permitted to insist in this case it 
was error in the superior court to give instructions asked on his 
own behalf, nor that it was error to refuse instructions asked by de- 
fendant, as that is a matter that does not affect him injuriously, but 
favorably. On looking into the record of the rulings of the superior 
court on questions of law, it is not seen that any of its decisions 
were prejudicial to plaintiff, and whether they were to defendant can 
make no difference, as it is not complaining, and cannot complain in 
this court on the present appeal, no cross errors having been as- 
signed. The errors assigned in this court are that the appellate 
court erred in reversing the judgment of the superior court and in 
awarding costs against plaintiff, and in not affirming the judgment 
of the superior court and awarding costs against defendant. As 
has been seen defendant on this appeal is not complaining of any 
decision made by the appellate court, and it must be understood as 
acquiescing in that decision, whatever it was. (Fogarty vs. Ream, 
100 Ill., 366.) It is equally obvious the party appealing to this court 
cannot complain of any rule of the appellate court on the instruc- 
tions given or refused at the trial, as they did not and could not af- 
fect his interests in the trial court. As before remarked the 
instructions of the trial court were all favorable to him. 

The action of the appellate court in vacating the remanding 
order must be treated as in effect rendering a final judgment in that 
court against plaintiff on the merits of the case as made by the evi- 
dence, without regard to any action or ruling of the superior court, 
otherwise there could be no appeal to this from its decision. (Harz- 
field vs. Converse, 105 Ill, 534.) If it were merely a judgment of 
reversal, and not a final judgment, it is plain no appeal would lie. 
By the Practice act the appellate court in cases of appeal or writ of 
error, may render final judgment and cause execution to be issued, 
Unless that was done in this case no appeal would lie, and as the 
parties themselves have so treated the judgment of the appellate 
court, this court may also regard it as a final judgment, in the 
sense those terms are used in the statute. It is clear, then, that the 
only question that can be considered on the present appeal is, 
whether the appellate court erred in reversing the judgment 
of the superior court, and in rendering final judgment against 
plaintiff upon the merits of the case as made by the evidence, 
In cases of this kind no assignment of errors is allowable that 
will call in question the finding of the inferior or appellate court 
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on controverted questions of fact. The finding of the appellate 
court upon questions of fact in such cases is therefore con- 
elusive upon this court. But on turning to the transcript of the 
record of the appellate court, it will be seen that court have em- 
bodied no findings of fact in their judgment or final order, and 
hence, according to the decision in Coalfield Coal Co. vs. Peck, 98 
Ill, 139, it must be understood the appellate court did not find the 
facts of the case to be other or different than they were found by the 
trial court to be. In Lake Erie etc. R. R. Co. vs. Zoffinger, 107 IL, 
199, it was held, where there is a conflict in the testimony as to the 
material facts, and the jury find the issues for plaintiff, that finding 
implies a finding of every fact the evidence tends to establish in 
favor of plaintiff, and that the affirmance of the judgment by the 
appellate court implies a finding of the facts in the same way, 
which latter finding is of course, conclusive on the supreme court. 
In that case there was evidence tending to establish certain facts, 
and it was further held, that conceding the facts to be as they must 
have been found, a clear case was made—that is under the law—in 
favor of plaintiff, where a recovery was justified. The question then 
recurs, was it error in the appellate court to render final judgment 
against plaintiff on the facts as they must have been found by the 
trial court. And that is the only question that can be considered on 
this appeal, as the case now comes to this court. 

The logic of the opinion of the majority of the court, as I under- 
stand it, is, that because the trial court refused a proper instruction 
asked by the defendant that would justify the appellate court in 
rendering final judgment against plaintiff, as was done, although on 
the facts, as the evidence tends to establish them in his favor, he 
might be entitled to a judgment under the law, if properly applied. 
At least this court will not consider whether on the facts, as they 
must have been found, the law was for plaintiff, and he should have 
judgment. If that is the decision of this court I most respectfully 
dissent from the conclusion reached—a conclusion, with all due 
respect to the majority of the court, it seems to me, that has but 
little in its support, either in reason or authority. In the first place, 
the action of the court in refusing the instruction complained of at 
the trial, is a matter over which plaintiff had no control, and was 
certainly not his fault the court refused his instruction ; and second, 
I understand the conclusion reached is in conflict with the decisions 
of this court in Harzfield vs. Converse, supra, Lake Erie etc. R. R. 
Co. vs. Zoffinger, supra, Schertz vs. I. B. 4. W. R. R. Co., 107 IL, 
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577; and Schroeder vs. Traders’ Ins. Co., id. In all of these cases, 
assuming the facts to be as they must have been found by the trial 
and appellate couits, it was considered as a question of law whether 
the plaintiff was entitled to recover. In Harzfield vs. Converse, the 
facts as found by the appellate court were embodied in the final 
order, but it can make no difference whether they were found in that 
way or by a judgment of afifirmance, which implies a finding of the 
facts the same as they were found by the trial court. In Lake Erie 
& Western R. R. Co. vs. Zoffinger, the facts were understood to be 
found by a judgment of affirmance in the appellate court, and it 
was held as a question of law that on the facts as they must have 
been found the plaintiff was entitled to recover. I understand the 
case of Coalfield Coal Co. vs. Peck 105 IIl., 529, isin entire har- 
mony with the cases cited. 


In the light of these decisions I propose to consider whether the 
facts in this case which the evidence tends to establish in favor of 
plaintiff, and which it must be understood, were found in his favor 
by the trial and appellate courts, show a cause of action in his favor. 
I am of opinion they do, and will state some of the reasons on which 
my opinion is based. 

As respects the limitation clause of the policy, as to the time in 
which suit should be commenced to recover any loss or damage un- 
’ der the policy, and which was pleaded as a defense in the trial court, 
I concur in the views expressed in the opinion of the majority of the 
court. Without discussing that question further, it is sufficient to 
say I concur with the court in holding it isno defense to the present 
action, as it was commenced in apt time. On this point in the case 
I understand all the members of the court agree. 

It will be seen the policy provides applications for insurance must 
be in writing and must specify the construction and materials of the 
building to be insured, or containing the property to be insured, by 
whom occupied, whether as a private dwelling or otherwise, and 
whether any manufacturing is carried on within or about it, and that 
such “survey and description” shall be taken and deemed to be a 
part and portion of the policy to be issued thereon, and a warranty 
on the part of the assured. Another clause of the policy declares if 
any person effecting insurance in the company shall make any mis- 
representations or concealment touching the risk to be assumed the 
policy shall be void. The application in this case discloses the fact 
the building insured was used for manufacturing “ clothes-pins and 
broom-handles,” and the defense most insisted on is the alleged 
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omission of the assured to disclose the fact that a portion of the 
building was used at the time the insurance was effected for the 
manufacturing of shingles. As before remarked, the appellate court 
by their judgment or final order, did not find the facts to be differ- 
ent from what they were found by the trial court, and as that court 
found the issues for plaintiff, this court must presume the jury found 
every fact material to the issue in favor of plaintiff, that the evi- 
dence tends to establish. It will therefore be necessary to look into 
the record to see what facts the evidence establishes or tends to es- 
tablish. It appears from uncontradicted testimony, that one Taylor, 
an insurance agent residing at Minusha, came to plaintiff and wished 
to insure the property that was afterwards included in the policy ; 
that he stated over a number of companies he had, and among others 
he mentioned the Fame Insurance Company, of Philadelphia, de- 
fendant in this suit; that he (Taylor) examined the premises, and was 
familiar with all the kinds of manufacturing being done in the build- 
ing; that the application for insurance was made out by Taylor on 
a blank of the Planter’s Insurance Company, and was addressed 
to the Mercantile Insurance Company, of Chicago; that assured 
answered all the questions put to him by Taylor truthfully so far as he 
knew, and noticed the answers when he signed the application ; that 
Taylor did not ask plaintiff the question contained in the application, 
* Name the property,” to which the answer is written “ Clothes-pin 
and broom-handle factory;” that he did ask “ How wide was it’ (the 
building), and the plaintiff answered, “54x40”; that he did not 
ask, “ What is the precise kind of goods made and of what material;” 
that he did not ask any question of that sort; that Taylor was 
around the premises before he took the application, and knew that 
plaintiff was manufacturing shingles in the building ; that plaintiff 
looked over what Taylor asked, and looked over his own answers ; 
that he looked over the written answers briefly, but he could not say 
that he looked at every one of them ; that when Taylor had filled 
it up “he turned the application over to him to sign it, and he did 
sign it ;” that at the time he signed it there was a kind of plat on 
the back of the application, but no diagram ; that Taylor when he 
took the application, represented that he was an agent of the de- 
fendant company ; that plaintiff knew Taylor was in the insurance 
business at Minosha, and had on office there ; that he received a 
policy from Taylor in about a week or ten days after the application 
was made and paid to him the premium ($50) about 30 days there- 
after. It also appears that Taylor sent the application to Eastman, an 
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insurance broker at Chicago ; that Eastman gave it to the agent of 
defendant at Chicago ; that such agent issued the policy and deliv- 
ered it to Eastman, and that Eastman sent it to Taylor, who as has 
been seen, delivered it to plaintiff. 

Both parties disclaim the agency of Taylor in the premises. 
Without determining whether he should be regarded in law as the 
agent of defendant, it is quite certain he was not the agent of 
plaintiff, an1 plaintiff is in no way answerable for any misconduct 
on his part. His position was that of an insurance solicitor, and he 
acted in this transaction in that capacity. It was known to the agent 
acting on behalf of defendant that Taylor was an insurance agent. 
It does not appear the agent of defendant, when he issued the policy, 
knew the application for it had been taken by Taylor, but he did 
know it came to him from Eastman, who was an insurance broker 
residing in Chicago. When insurance companies take applications 
for insurance from brokers in that business, they will not be per- 
mitted to treat such brokers as the agents of the assured, unless it 
clearly appears that relation existed. The better rule is, they shall 
be required to rely upon the integrity of such brokers, and if they 
practice any fraud upon the companies without the connivance of 
the assured or any wrongful conduct on his part, the companies 
must bear the loss. All risk can be avoided by the companies re- 
fusing to take applications for insurance from any brokers except 
such as may be known to be entirely responsible. Any other rule 
would make it possible to practice great frauds on parties wishing 
insurance. Applying this reasonable rule to the facts of this case, 
if Taylor did anything that was wrong in taking the application 
upon which the policy was issued, his misconduct should not be im- 
puted {o plaintiff as wrongful conduct on his part. 

It is said the diagram on the back of the application for insur- 
ance was not accurate, and that defendant’s agent was deceived by 
it. That may be true, but whose fault was it? It does not appear 
t was the fault of the plaintiff, for he testified there was no dia- 
gram attached to it when he signed the application, and the jury 


must have found so, as no witness contradicts him in that respect. 
* * * * * * 


But a more material inquiry is, whether plaintiff is responsible for 
the omission to state in the application that shingles were also man- 
ufactured in the building to be insured. The application does show 
that “ clothes-pins and broom-handles” were manufactured in the 
building. This answer was written by Taylor himself, without any 
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question having been put to plaintiff on that subject. But the 
answer as written was true, and there was no breach of the warranty 
implied 1n every application for insurance in that respect. So far as 
plaintiff answered questions propounded to him by Taylor it does 
not appear that he misrepresented anything or made any false state- 
ments. Was he guilty of any concealment touching the risk to be 
assumed? The only complaint in this regard is the omission to 
state that shingles were also manufactured in the building about to 
be insured. The assured was not asked to make any statement in 
that regard and gave none. It was known to Taylor, who solicited 
the risk, that shingles were manufactured in the building and plaint. 
iff may have supposed it not necessary to state that which was fully 
known to the party acting. There is not a single fact established by 
the evidence that tends to show the sssured did not act in the ut- 
most good faith in making the application on which the policy was 
issued. The rule of law is, that when the assured makes a full and 
fair disclosure of all the facts that would materially affect the risk, so 
far as the company wish to interrogate him, and the agent, on be- 
half of the company, writes false answers to the questions pro- 
pounded, without the knowledge of assured, and assured in good 
faith signs the application, he will not be responsible for any wrong- 
ful conduct of tae agent. As before remarked, the broker taking 
the application in this case was in no sense the agent of the assured, 
and he was in no way responsible for any wrongful conduct of which 
he may have been guil y, if he was guilty of any. Here the company 
relied on the work done by the broker and adopted it as the basis of 
the insurance contract. In such cases there is much more reason 
for holding that he was the agent of the company more than 
of the assured, and if either party is to suffer from his misconduct, 
it should be the company that adopted his work. As has been seen, 
it appeared on the face of the application that “Clothes-pins and 
Broom-handles ” were manufactured in the building on which the 
risk was to be taken. It will be noticed the application contained a 
question under which was written, “Clothes-pins and Broom-han- 
dles,” “Is there any other business carried on in the building or 
buildings?” That question was not propounded to assured, and 
was not answered at all. It does not appear assured knew the ap- 
plication contained any such question. The agent of the defendant 
says he read the application very carefully, and if so he must have 
known before he issued the policy that question was not answered. 
Below the signature of applicant there was printed note as follows : 
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“Every question must be answered or the application will be re- 
turned.”** Omitting to return the application was equivalent to an 
express waiver of an answer to that question. Had it been returned, 
and the attention of the applicant called to it, no doubt his answer 
would have disclosed the fact shingles were also manufactured in 
the building.** It may well be concluded the company was willing 
to take the risk without that question being answered. If so, it was 
their privilege, and if loss ensued on that account, it should be at- 
tributed to their want of due care in that regard. A mere omission 
to answer a question is not a warranty that anything remains to be 
answered, and so in case of a partial answer it has been held the 
warranty cannot be extended past the answer. Cases sustaining 
this view of the law are Delleber vs. Home Life Ins. Co. 69 N. Y. 
256 ; Liberty vs. Hall Ins. Co., 7 Gray, 261. 

Assuming as must be done, the jury found all the facts in favor of 
plaintiff the evidence tends to establish, I am of opinion the law is 
for plaintiff, and that the final judgment against him in the appel- 
late court is erroneous, and should be reversed. 
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Appeal from Louisville Chancery Court. 


. 


CONNECTICUT MUTUAL LIFE INS. CO. 
vs. 


SCOTT er at. 


8. and L. became sureties on an agent’s bond upon his re-appointment. The 
agent was already in default at the time though unknown to the company. 


Held, That the re-appointment was not a representation of the agent’s financial 
honesty on which the sureties could rely. ‘The company was bound not to 
examine his accounts, but simply to act in good faith. The re-appoint- 
ment raises no inference of fraud. 


Held, That the sureties cannot be bound for any failure of duty subsequent to 
discoveries of such failure by the company which it failed to report to 
them. 


Where the agent by public advertisements and the assumption of a firm name 
in his correspondence, held himself out as having formed a partnership, 
the company was bound to have knowledge of the fact. 


Where the sureties agreed in the bond that the business was to be conducted 
~ by the agent alone, an assumed partnership was a breach of contract. 


Knowledge of such parnership by the officers was knowledge by the company. 


The sureties could not be held for a deficiency arising from an application of 
money with knowledge of the company to indebtedness antecedent to the 
bond. 


Buttock & Anverson, for Appellani.. 
Barrett & Brown, Youne & Trasuz, W. O. & J. L. Dopp, for Ap- 
pellees, 
Harais, C. J. 


Ryan, as principal, with Scott and Leathers as his sureties, exe- 
cuted bond to the appellant company, in the penal sum of $20,000, 


~ * Opinion filed, January 12, 1684. 
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stipulating for the faithful discharge of duty by Ryan as agent of ap- 
pellant. i 

This action was brought by appellant on the bond alleging as a 
breach thereof that Ryan as agent had collected and failed to pay or 
account for the sum of $20,427.64 received after the execution of the 
bond and before his discharge, and that he had not kept true and 
accurate accounts of his receipts and disbursements. These allega- 
tions were controverted by the sureties, who also pleaded various 
matters, which will be hereinafter considered, as a discharge from 
their obligation. 

At the date, March 18, 1875, of the execution of the bond, Ryan 
and Carpenter, who had prior thereto been agents for the appellant, 
were liable for more than $21,000 on their agency ; but neither the 
appellant nor the sureties had any actual knowledge of that fact, the 
appellant, however, could by the use of proper diligence have dis- 
covered it. This is the first point to be determined. We are satis- 
fied that the failure to use such diligence and inform the sureties of 
the results before they became bound was nota fraud, there being 
no proposed suppression of the fact or intentional failure to investi- 
gate Ryan and Carpenter’s accounts to avoid learning their condi- 
tion. The mere re-appointment of Ryan as agent was not, in the 
absence of knowledge of the failure of Ryan and Carpenter, a repre- 
sentation of his financial honesty, upon which the sureties could 
rely, as a release from the obligation of the bond after its breach. 
It was more their duty than that of appellant to make inquiry of 
Ryan’s condition before they bound themselves for him, and they 
cannot therefore complain of appellant’s failure to investigate his 
accounts. They were entitled to good faith at the hands of appel- 
lant, no more. This they received in all that pertained directly to 
the execution of the bond, and as both were simply negligent, not 
fraudulent, in their conduct, the sureties have no legal or equita- 
ble ground for complaint on that score. Magee - vs. Manhattan Life 
Insurance Co., 3 Otto, 97. 

The appellant did not solicit the sureties to execute the bond, 
there was no intercourse between them or its officers prior to the 
execution of the bond that would have required the disclosure by it 
of any fact which would have led to the discovery of the condition 
of Ryan and Carpenter’s accounts, and the sureties did not seek 
any information at the hands of appellant as to the state of those 
accounts. 


And as the silence of the appellant in the absence of knowledge of 
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the indebtedness of Ryan and Carpenter could not have amounted to 
an express affirmation or negation with reference to that fact, there 
is according to Story’s Eq., §§ 214, 215, and the case of Aitna Life 
Insurance Co. vs. Mabbett and Another, 18 Wis., 698, an entire fail- 
ure by appellees to make out the charge of fraud, the appellant not 
being guilty of suppressing or failing to disclose any fact within its 
knowledge which increased the risk of the sureties. 

The circumstances prior to and attending the execution of the 
bond do not raise the inevitable inference of deception upon the 
part of appellant or its officers, and the fact alone of Ryan’s re-ap- 
pointment being insufficient to uphold the allegation of misrepresen- 
tation there can be no doubt on this point. The bond was 
bindingly executed. Hamilton vs. Watson, C. and F., House cf 
Lords Reports, 109. In April, 1878, the appellant discovered the in- 
dlebtedness of Ryan and Carpenter, for which they were jointly and 
severally bound, yet without notifying his sureties, retained Ryan as 
agent, entrusting business to him in the usual course until Novem- 
ber, 1878, when the appellant discharged him. 

The authorities are conclusive that the sureties cannot be held 
bound for any failure of duty by Ryan occurring after the discovery 
in April, because the appellant failed to communicate the knowledge 
it had acquired to the sureties. And were authority obscure on 
this point, principle would sustain it, because nothing could be more 
* repulsive to common honesty than for the appellant, with knowledge 
that the agent was violating his bond and putting to extreme hazard 
the rights of his sureties, to allow him to proceed in his course 
without notifying them of the facts so they might refuse to consent 
and take steps to protect themselves. Nor is it any answer that the 
appellant requested Ryan, who promised to do so, to communicate 
his own dereliction to his sureties, for that shows no reasonable ef- 
fort by appellant to inform the sureties. Phillips vs. Foxhall, L. R., 
7 Q. B., 666 ; Sanderson vs. Aston, L. R., 8 Excheq., 73 ; Franklin 
Bank vs. Cooper, 39 Maine; Graves vs. National Bank of Leb- 
anon, 10 Bush., 23. 

Shortly after the execution of the bond, Ryan began a course of 
business as agent which was calculated to convince strangers that 
he and his son were partners in the agency. 

It is contended by counsel that the appellant did not consent to 
the formation of the partnership or knew of its existence, if it ever 
existed, which is denied. But there is a rule of common sense, as 
well as lawful and logical presumption requiring that material acts 
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and things which form the facts or circumstances surrounding them 
ought to be known, will be treated as understood. And it is appli- 
cable to the facts bearing upon this controverted point. 

A brief recitation of them will be sufficient argument to show that 
the appellant knew or ought to have known of the existence of the 
partnership and actually acquiesced in its conduct of the business 
of the agency. 

The correspondence between Ryan and the appellant was princi- 
pally in the name of Wm. Ryan & Co. The letter-heads and envel- 
opes used in the correspondence represented William Ryan and his 
son, Wm. E. Ryan, as partners. They were so advertised by the 
appellant or under its direction by printing done at its home office. 
Remittances were sent by letter over the signature of Wm. Ryan & 
Co., and by the sign of their office end ostensible mode of carrying 
on the business of the agency, the ordinary evidences of a partner- 
ship were held out to the world by them. It is not a satisfactory 
answer to the printed and other evidence of the existence of the part- 
nership brought home to the appellant, to say that the firm name of 
Wm. Ryan & Co. represented Wm. Ryan alone, that being the style 
in which he proposed to do business. When such representation. is 
in contravention of the general, reasonable and fair purpose of firm 
names, and if approved would furnish an easy mode of disproving 
with comparative impunity the existence of a partnership, although 
conducted in the usual way and attended by potent public evidences 
of that relation. Great force,is imparted tothe allegation that the 
partnership really existed, and the appellant knew it by the fact that 
Ryan, at the beginning of his agency, applied to the company’s offi- 
cers to allow him to admit his son as an ostensible partner for the 
purpose of giving him social or commercial consequence. 

By that application the appellant was made aware of Ryan’s desire 
to take his son in as a partner, and so soon ashe began to conduct the 
business in a firm name that would naturally embrace his son, it 
was the duty of appellant, having knowledge of it, to take notice of 
the fact and forbid the use of such partnership indicia, which was 
calculated to hold Wm. E. Ryan out to the world as a partner and 
give him legal control of the assets and business. An ostensible or 
nominal partner has as much control, and his acts are as binding in 
the conduct of the business of the partnership so far as the world is 
concerned as a real partner, if he held out to the world as a real 
partner. The admission of such a partner is a violation of the con- 
tract with the sureties, and a reasonable and proper regard for their 
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interest demanded that the appellant should have prevented the 
conduct of the business by Ryan & Co., or notified the sureties of 
their danger. 

The appellant agreed in the bond that the business should be con- 
ducted by Wm. Ryan alone, and not by him and his son, for whose 
acts the sureties might not have been willing to bind themselves. 
The introduction of the son as a real or ostensible partner was a 
clear violation of the contract, for, as said in London Assurance Cor- 
poration vs. Bold, “ engaging for the good conduct of one man, and 
engaging for the good conduct of two are essentially different en- 
gagements, both in ordinary understanding and legal effect.” See 6 
A. and E., p. 523. In that case the sureties on precisely such a bond 
in legal effect, and on the same plea as in this case were released. 

Lord Ellenborough, in Bellairs and Another vs. Ebsworth, 3 Camp- 
bell, 55, said: “The defendant was surety for Phillipp Nott, and not 
for Mingay, Nott & Co. When the plaintiff entrusted their agency 
to the new firm, the defendant’s responsibility was at an end. He 
by no means undertook for the good conduct of any future partner 
with whom P. Nott might associate,” and adjudged that the sureties 
were released by the act of the obligee in entrusting the agency to 
the firm. That case is in accord with Parham Sewing Machine Co. 
vs. Brock, 113 Mass., 197, in which it was held that the introduc- 
tion of a new person to purchase machines and manage the busi- 
ness with Delano, for whose conduct the sureties had engaged, “ was 
a material change in the conduct of the agency and the liability of 
the sureties,” the court saying : “ While they might be willing to be 
sureties for Delano * * * it does not follow that they can be 
bound, or have consented to he bound, for the acts of anyone 
whom Delano may have taken into partnership.” These authori- 
ties, which are based on sound principle, sustain the rule that seems 
to us to be indisputable, that the introduction of the son, Wm. E. 
Ryan, as a partner, with the consent, acquiescence, or knowledge of 
appellant, and without the consent of the sureties, released them from 
their obligation for the faithful conduct of Wm. Ryan alone, whose 
agency and control of the business was, according to the agreement 
contained in the bond, to be single and not open to the admission or 
intrusion of others, for whom the sureties might have refused to be- 
come bound. It is true that the appellant appointed Wm. Ryan 
only, as its agent, but that is not the disputed or essential question 
upon which this decision must turn. The point in issue is whether 
the appellant, having entered into a contract with the sureties ap- 
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pointing Wm. Ryan alone, as agent, and agreeing that fhe "should 
conduct the business of the agency, permitted or submitted to his 
act of adding a partner in the transaction of the business, whose 
subsequent conduct was such as to authorize the world to trust him 
as a partner and to inform the appellant that he was acting in that 
capacity. 

While Wm. Ryan had the right to appoint clerks and assistants, 
whose acts and control of the business were his in law, yet he had 
no right to treat his son as a partner, imparting to him, by holding 
him out to the world as such through advertisements, letter-heads 
and firm signature, remittances by checks and the general methods 
of performing the business of the agency, equal original authority 
over the business with himself. It seems that the appellant was 
aware of two important facts bearing upon the question of its 
knowledge of the partnership, and the effect it might have upon the 
obligation of the sureties. It knew of Ryan’s desire to take his son 
in as a partner, and of his use of the firm name, which naturally 
embraced his son. And it was particular to attempt to protect it- 
self from the consequences of keeping the business on its own books 
in the name of Wm. Ryan alone. Why? Certainly because it had 
doubts of the alleged confined meaning of “Wm. Ryan & Co.” It 
must have known, or believed that that name did not represent Wm. 
Ryan alone, as it now contends was the case, and it should have 
been equally particular as to the rights of the sureties and abso- 
lutely prohibited its use and the manner of conducting the business 
of the agency by Ryan, or notified them thereof, so they could have 
proceeded to release themselves, denied his right so to act or con- 
sented to his conduct. While they may have done neither, yet not 
been bound, still this was appellant’s course to secure their consent 
or acquiescence, without which they could not be held liable for the 
acts of the partnership. 

The fact that Wm. Ryan caused insurance license to be issued to 
Wm. Ryan & Co. was another act, public in its nature and doubtless 
known by appellant, that tended to place the business under the 
unlawful control of another, whose good conduct was not insured 
by the terms of the bond. This fact, therefore, instead of aiding 
appellant, increases the reasons for believing it had knowledge of 
the partnership, for the existence of the license in the firm name 
might have led to the ascertainment of the partnership. We 
cannot doubt, from the facts traced to the appellant, that it knew, 
or purposely closed its eyes so it could not know, that Ryan was 
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doing the business of the agency, with his son as partner. And it 
will not be allowed to draw a distinction between the knowledge of 
its president and other officers who transact the daily business of 
the company, and knowledge received by its board of directors in 
official session, for the purpose of escaping the effect of such 
knowledge. There are two good reasons for disallowing such a dis- 
tinction in a case like this ; first, because information coming to the 
officers elected by the board and entrusted with the daily trans- 
action of the business of the company, and those who deal with it, 
and which is necessary or naturally connected with its performapce, 
and which such officers are in duty bound to disclose to the board, 
must be treated as the information of the board and binding upon 
it. Second. Because if this were not so all advantages would be 
given the company, in admitting or denying the information which 
might never find its way to the official session, or its technically 
official capacity, although its president and other officials might 
possess the information and be the only channel through which it 
could ordinarily be communicated to the board. Notice, therefore, 
to such agents in the transactions in which they are employed is 
notice to the company employing them. Angell and Ames on Cor- 
porations, §§305, 306, 308. Schenck vs. Mercer Co. Ins. Co.,4 N. J., 
447. From any point of view we are forced to conclude that appel- 
ant had notice of the partnership, or the acts of Wm. Ryan, 
which were sufficient to induce the world to believe his son was a 
partner and to give him that social and commercial consequence 
which would flow from the joint control of the business. 

Had Ryan kept false or inaccurate accounts, whereby the appel- 
lant was prevented from receiving the money collected by him, it 
would have constituted a breach of the bond. But the manner of 
keeping the accounts, by Ryan, did not divert any of the money 
from the appellant. It enabled him and the appellant to unjustly 
apply the proceeds of business done after the execution of the bond 
to the antecedent indebtedness of Ryan & Carpenter, for whom the 
sureties were never bound, and thus create a deficiency which the 
sureties ought not to bear. Ifthe accounts were falsely kept,the appel- 
lant had every reason to know the object. It was the beneficiary. 
There was a strong motive for it to allow Ryan to pay up the old 
indebtedness of Ryan & Carpenter, which was not secured, with 
funds that should have been credited on the business for which 
these sureties were bound, and then turn upon them for the 
purpose of holding them responsible for the deficiency thus created, 
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because in that way the sureties would really have to pay the old 
indebtedness of Ryan & Carpenter, by accounting for a seeming, 
but substantial, defalcation of their principal. The strictness of the 
company in urging returns by Ryan, as its agent, and the large 
amounts, pressed as he was, which ke was placing to the credit of 
Ryan & Carpenter, and leaving the business he was then doing 
evidently behind, must have convinced the appellant, as it would 
any reasonable person, that he was diverting the funds for which 
the sureties were bound to the payment of that old debt of Ryan & 
Carpenter. 

Thus the appellant received every dollar the sureties contracted it 
should receive. But it claims this right to the entered credits on 
Ryan & Carpenter’s indebtedness, because Ryan directed them so 
to be made and appropriated his remissions in that way. It is not 
necessary to discuss his right to make those appropriations, for 
whether he made them in fact or not, or whether, under the circum- 
stances exhibited by the record, he could have lawfully exercised 
such a power without the consent of his sureties and while the 
appellant had no notice of the indebtedness of Ryan & Carpenter, 
the sureties are released, because of the admission of the son, Wm. E. 
Ryan, as a partner, for the reasons above given. 

But we do not mean to intimate that Ryan Lad any such right of 
appropriation in law, even if appellant was free from the imputation 
that it understood the condition of affairs by the large remittances 
and credits which Ryan was placing on the past transactions of 
Ryan & Carpenter, and had the resolution of the appellant company 
never been adopted by which it was declared that when the agent 
deposited funds collected by him, they could not be checked out to 
anyone else, save the appellant, or withdrawn from the bank 
without its consent. 

In arriving at the conclusion which we have, we are consoled by 
the fact that the release of the sureties inflicts no injury upon the 
appellant, because it has really received all the money collected by 
Ryan after they became bound for him, and the sureties will receive, 
in justice and equity, what they ought to have been credited with 
from the beginning 


Wherefore the judgment is affirmed. 
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UNITED STATES CIRCUIT COURT. 


DISTRICT OF OREGON. 


A. H. SPARE. 


vs. 


HOME MUTUAL INS. co.*) 


The law will not allow a person to act as agent when he has an interest ad- 
verse to his principal } and therefore an agent of an insurance company to 
receive and transmit applications for insurance, when making an applica- 
tion therefor on his own property. directly or indirectly, for his own benefit, 
is acting for himself, and cannot be considered the agent of the insurance 
company. 

The evidence necessary to support a bill to reform a contract must show 
certainly in what the mistake consists, and that it was mutual. 

The owners of a warehouse applied to an insurance company, of which they 
were agents to receive and transmit applications for insurance, for a policy 
on the same as the property of their judgment creditor, and the company 
knowing nothing to the contrary, issued the policy accordingly, and upon 
the destruction of the property by fire refused to pay the insurance, on the 

round that the assured had no insurable interest therein; the assured having 
ailed in an action on the policy to recover the insurance, on the ground 
that it did not appear but that his debt could be otherwise made out of the 
remaining property of his debtors (8 Saw., 618), brought a suit in equity 
to reform the policy, alleging that by mistake it was issued in the name of 
the creditor, as owner, when it should have been issued in the name of 
the debtor and for his benefit, in case of loss: H-ld, That the evidence did 
not support the allegation of mistake; but, on the contrary, showed that 
the company was induced to issue the policy by the false representa- 
tion of the owners and applicant, on account of which deception it was 
entitled to rescind the contract or treat it as null. 


W. Scorr Bese and W. Cuuten Gaston, for the Plaintiff. 
Cyrus A. Dotpu, for the Defendant. 


Deapy, J. 
This suit was commenced on April 28, 1883. It is brought by the 


* Decision rendered January 21, 1884. 
See previous decision in same case reported in 12 Ins. L, J. p. 864. 
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plaintiff, a citizen of Oregon, against the defendant, a corporation 
formed under the law of California, and doing business in this State, 
to reform and enforce a policy of insurance against fire, issued by 
the defendant on a warehouse in Cottage Grove, Oregon, for the 
period of one year, from July 26, 1881, in the sum of $900, by cor- 
recting an alleged mistake therein, whereby said property appears 
to have been insured as the property of the plaintiff, when in fact it 
was agreed and understood that it should be insured as the prop- 
erty of Aaron and Ben Lurch, whose property it was and is for the 
benefit of the plaintiff. 

The answer of the defendant denies the allegations of the bill, as 
to the alleged mistake, and avers that Lurch Brothers applied to it 
as the agents of the defendant to have the property insured as that 
of the plaintiff, and that it never was otherwise informed until after 
the loss and re-adjustment, when it refused to pay the same and 
offered to return the premium of $18.90, which was refused. The 
answer also contains a plea of limitation, to the effect that the suit is 
barred by the stipulation in the policy which provides that no suit 
shall be maintained thereon, unless commenced within twelve 
months after the loss occurs. 

On August 13, this cause was before this court on a demurrer to 
the bill, when it was held that the stipulation in the policy limiting 
the right to sue thereon to the twelve months next after the loss, did 
not commence to operate until the expiration of the sixty days 
thereby given to the insurer, in which to make payment. 17 Fed. 
Rep., 568. 

But now it is contended by the defendant, that because it gave 
notice of its intention not to pay and the reason therefor, before the 
expiration of the sixty days, that the plaintiff was at liberty to com- 
mence his suit at once, and therefore the period of twelve months 
commenced to run from that time and expired more than a month 
before the commencement of this suit, namely, March 23, 1883. 

This is a plausible proposition, but I do not think it a sound one. 
The stipulation for a delay of sixty days after notice and proof of 
loss within which to make payment, being intended for the benefit 
of the defendant, doubtless it might waive it. And by giving notice 
on March 23, that it would not pay the loss, for the reason stated, it 
evidently did so. Thereafter the plaintiff may have been at liberty 
to sue without further delay. But I doubt if the defendant could 
by this means compel the plaintiff to commence sooner than he oth- 
erwise would require, or that the limitation of twelve months would 
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thereby commence to run, as against the plaintiff, before the pre- 
vious period of sixty days had expired. 

The defendant also contends now upon the proof that the suit is 
barred, even allowing that the twelve months did not commence to 
run until after the expiration of the sixty days, because it appears 
that the notice and proof of loss were made as early after the fire as 
February 16. 

The evidence in the case cunsists of the testimony of the plaintiffs 
Aaron and Ben Lurch, the defendant’s Oregon manager, Mr. George 
L. Story, and its traveling agent, D. B. Bush, and sundry exhibits, 
consisting of prior policies of insurance on this property and letters 
and documents relating thereto. 

From these proofs and the pleadings it satisfactorily appears that 
the property was destroyed by the fire on February 14, 1882, and 
the loss adjusted by the defendant within afew days, and not 
exceeding a week, thereafter, at $900, and that on March 23d th: 
defendant gave notice to the plaintiff that it declined to pay the loss 
because it had ascertained at and since the adjustment that the 
plaintiff had no interest in the property. Aaron and Ben Lurch 
both testify that they gave notice of the loss on the next day there- 
after, and that within a week the agent, Bush, was at Cottage Grove 
and adjusted the same. Bush swears that he was there and made 
the adjustment on February 16; and as he speaks positively, and 
from written memoranda, this is probably the fact. The plaintiff 
does not appear to have had anything to do with the business per- 
sonally, and knows nothing about it, except the offer to refund the 
premium in Lurch’s store, when he and they declined it—he saying 
that he had nothing to do with it. 

But taking the statement most favorable to the plaintiff on this 
point, and assuming that a full week elapsed before the adjustment, 
which necessarily included notice and proof of loss, or waiver of the 
same by defendant, the period of sixty days commenced to run from 
and after February the 21st, and expired on April the 22d. Within 
the next twelve months this suit shculd have been commenced, 
whereas it was delayed until six days thereafter. 

The plaintiff claims, however, that the 60 days did not commence 
to run until Bush returned to Cottage Grove, and notified the plaint- 
iff, on March 23, that the defendant would not pay the loss. But 
according to the language of the policy the 60 days is to be counted 
from the giving of notice and proof of loss, which was either made 
or waived before the adjustment and not the refusal of payment. 
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Indeed, this 60 days is manifestly given to the defendant for the very 
purpose of ascertaining and determining, whether, admitting the 
loss or the sufficiency of the notice and proof thereof, it is bound to 
or will pay the claim of the assured. 

Nor is there any ground to claim that the matter was kept open 
from the first to the second visit of Bush to Cottage Grove, for fur- 
ther proof in any particular. The proof of loss and ownership was 
made on the first visit and it was explicit and satisfactory. The 
plaintiff swore that he had no interest in the property and the 
Lurch Brothers claimed to own it, which claim was supported by 
the county record of deeds 

So, it is quite plain that this suit is barred by lapse of time. It 
was commenced just six days too late. 

But if this were otherwise, the plaintiff is not entitled to the relief 
sought. I have examined the circumstances of the case as disclosed 
by the evidence, and they do not lead to the conclusion that there 
was any mistake made in the wording of this policy as alleged, but 
the contrary. 

Briefly, it appears that in 1878, the Lurch Brothers were doing 
business at Cottage Grove as commission merchants, when they 
failed, claiming to owe the plaintiff, who is a person of comparative 
wealth, living in the same place, near $5,000, with interest at one per 
centum per month, for which he obtained or had a judgment against 
them on Dec. 9, 1878. Upon this he sold and purchased their store, 
but retained them as clerks and managers of the business for a year 
or two, when they succeeded in making a settlement with their cred- 
itors and took the store back again, still owing him, as they allege, 
about $2,000, which was the value of the stock when returned to 
them. 

Aaron Lurch says that after the failure he told the plaintiff that 
as he was a creditor of theirs, he would have this property insured 
for his benefit, without stating how or in what manner he ex- 
pected to accomplish it, and the plaintiff says he assented to the 
suggestion, but it does not appear that he ever gave the matter any 
further attention, or that the Lurches were under any legal obliga- 
tion to him to do so. 

On July 26, 1879, Aaron Lurch had the property insured in the 
Connecticut Fire Insurance Company, for one year from that date, 
for the sum of $900, as the property of the plaintiff, the application 
therefor, which was made by him in person, being in his handwrit- 
ing and signed by him, “A. H. Spare.” 
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In 1880, and before July 24, the Lurch Brothers became the 
agents of the defendant at Cottage Grove to solicit and receive ap- 
plications for fire insurance, and on that day they, as such agents, 
wrote to the manager of the defendant, at Portland, inclosing the 
said Connecticut policy on this property, as the property of the 
plaintiff, and asked to have it renewed in the Home Mutual ; and 
that they miyht be allowed the proper commission therefor, which 
was done ; and on July 14, 1881, on their written application the 
policy was renewed with the defendant for another year. This was 
all the communication there ever was, until after the fire, between 
the defendant and any of these parties on this subject, and all the 
knowledge which the defendant or its manager or agents had, as to 
the ownership of this property, prior to the loss, was derived from 
and in accordance with the information thus obtained. 

Upon this state of facts it is perpost<rous to claim that the plaint- 
iff or his agents, the Lurches, ever intended or thovght of insuring 
this property, as the property of the latter, for the benefit of the 
former, or otherwise than it was done. It was insured for three 
years in succession, at the request of the Lurches, as the property 
of the plaintiff, and exactly as Aaron Lurch described it in the first 
application made and written by him in 1879. 

What was the reason or purpose of this misrepresentation it is not 
material now to inquire. 

The Lurches may have honestly intended to insure this property 
for the benefit of the plaintiff, but were mistaken as to the proper 
method of so doing. But in that case, the plaintiff must abide the 
result of their action, just as he would if they had refused or neg- 
lected to insure it at all. He had no control over them in this re- 
spect—they were not under any legal obligation to insure the prop- 
erty for him—and in fact were acting for themselves. 

But on the evidence, the whole case of the plaintiff is so vague, 
improbable and contradictory that it is difficult to assign any rea- 
sonable and correct motive for their action. 

But counsel for the plaintiff insist that the Lurches in procuring 
this policy to issue were acting as the agents of the defendant, and, 
therefor, their mistake, if any, is the mistake of the defendant, of 
which it cannot now take advantage. 

When the alleged understanding between the plaintiff and the 
Lurches about this insurance was first had, and when it was first ef- 
fected, the latter were not the agents of the defendants for any pur- 
pose, and what followed thereafter was in strict conformity with 
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what had been done. But it is not worth while to refine on this 
point. The Lurches were evidently acting for themselves in this 
matter. They were not under any legal obligation to have this 
property insured for the benefit of the plaintiff, and if they voluntar- 
ily did so, it was in fact for their own benefit rather than his. In 
such case if the property was destroyed by fire they would so far pay’ 
their debt with the insurance, and the plaintiff would get nothing 
but what he was otherwise entitled to, and they might be otherwise 
able to pay. 

Before commencing this suit, this plaintiff brought an action at 
law, in this court, on this policy, as it is, claiming an insurable in- 
terest in the property, as a judgment creditor of the Lurches, and on 
a demurrer to the complaint the court held that he had such an in- 
terest, but he could not recover unless it also appeared that the debt- 
or had not other property sufficient to satisfy the judgment. 8 Saw., 
618. The plaintiff did not amend his complaint, so as to make this 
allegation, as he certainly would if he could ; and the only inference 
is, that he suffered no loss by the fire and was not benefited by the 
insurance. 

But another sufficient answer to this claim is, that the Lurches 
could not act as the agents of the defendant in this matter of the in- 
surance of their own property for either the direct or indirect bene- 
fit of themselves. The law has too much regard for the infirmity of 
human nature to allow a person to be subject to the temptation of 
acting as an agent in a matter in which he has an interest adverse to 
his principal. The law, dealing with the average integrity and dis- 
interestedness, wisely assumes that no man can faithfully serve two 
masters, whose interests are in conflict, Story on Agency, §§ 9,-10, 
210, 211 : 4 Kent, 438. 

Assuming then, that the Lurches were acting for themselves and 
not the defendant, because as a matter of fact, it appears that they 
were so acting, and because as a matter of law they could not act 
otherwise, what possible ground is there for the claim that this pol- 
icy does not truly state the contract of the parties? None whatever. 
The Lurches applied in writing to have this property insured, as 
that of the plaintiff, and the defendant knowing nothing to the con- 
trary, accepted the application and issued the policy accordingly. 
The minds of the parties met on this proposition and no other. But 
it was essentially false ; and as soon as the defendant ascertained 
that the Lurches had misrepresented the matter and attempted to 
procure an insurance on their own property, substantially for their 
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own benefit, in the name of Spare, it refused to be bound by the 
contract, as it had a right to, both under the general law and the 
express stipulation of the policy, and offered to return the premium. 

A party seeking to have a mistake in a written instrument cor- 
rected must show exactly in what the mistake consists. It must be 
a mutual mistake whereby both parties have in fact done what 
neither intended. And the evidence must be sufficient to prove this 
satisfactorily—to a moral certainty. Brugger vs. State Ins. Co., 5 
Saw., 310. 

There was no mutual mistake here. There was indeed, in the 
proper sense of the term, no mistake at all. The defendant was de- 
ceived by the deliberate misrepresentation of the Lurches as to the 
ownership of this property, whereby, according to the testimony of 
its manager, it was misled to accept a greater moral hazard than it 
was aware of or otherwise might have done. For this reason the 
defendant had a right to rescind the contract or treat it as null, in- 
dependent of the clause in the policy making it void on that ac 
count. 

There is stillanother point made by the plaintiff, and that is 
subsequent waiver of the misrepresentation by the defendant. 

The Lurches testify that during the year 1881, and after this pol- 
icy was issued, Bush was at Cottage Grove, and in conversation with 
them learned that the warehouse was not the property of Spare, but 
of the Lurches, whereupon he called their attention to the irregular- 
ity, but said as they were the agents of the defendant, it might stand 
so until the next year, when it must be corrected. The time, circum- 
stances and details of this alleged conversation are very vaguely and 
conflictingly stated by the Lurches, while the whole story is flatly 
and explicitly contradicted by Bush, who also swears positively that 
he was not at Cottage Grove from March 11, 1881, to February 16, 
1882. 

Without stopping to consider the legal effect of such a conversa- 
tion or understanding, or the power or authority of Bush to thus 
validate a void contract, it is sufficient to say that the burden of 
proof is on the plaintiff. to establish the fact, and that in my judg- 
ment it is not proven that the conversation ever occurred. 

There must be a decree dismissing the bill for want of equity and 
for costs for the defendant. 
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SUPREME COURT OF NORTH CAROLINA. 


Fesrvary Term, 1883. 


Court before Gilliam J. 


L. H. HORNTHAL & BRO. 
vs. 


WESTERN INS. CO.* 


The plaintiff, applicant for insurance, made an approximate estimate, from 
memory, of amounts of insurance then existing on the property, to the 
defendant company’s agent, who reported a definite sum to the company ; 
the agent had authority to act upon verbal statements, and a policy was 
issued; Held, That the representation was not false, and that plaintiff is 
not responsible for the error of the agent in his report to the company. 


The agent’s actual knowledge of the additional insurance in this case, is in 
law the knowledge of the principal, and a waiver of the requirement pro- 
hibiting other insurance without the written consent of the company. 


The plaintiffs’ action is upon a fire insurance policy issued by 
the defendant company upon a stock of goods subsequently burned, 
and the recovery is resisted upon the grounds :— 

1. There was a false representation, having the force of a war- 
ranty, that the amovwnt of previous insurance on the property was 
twenty-four thousand dollars, while it was in excess of that sum. 

2. There were insurances afterwards taken out on the same 
property in other companies, without the written indorsed consent 
of the defendant thereto. 

The cause was referred by consent, to W. B. Rodman, to ascer- 


* From 88 N. C. Rep. 
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tain and report the facts, whose findings were to be final on them, 
and his conclusions of law subject to exception and review. 

The facts found by the referee, so far as material to the present 
inquiry, are in substance as follows :— . 

On June 6th, 1880, the plaintiffs, through one of the members of 
their firm, made application to one Montgomery, an agent of the 
defendant company, for additional insurance upon their stock of 
goods in the store at Plymouth, in the sum of two thousand dollars, 
stating at the time that there was other insurance of twenty-four 
thousand dollars, or thereabout, the policies for which were on 
deposit in New York with an insurance agent and broker, and he, 
the applicant, could not state the amount accurately ; it might be 
less than that sum, or more, or even as much as thirty thousand 
dollars. The agent replied, “Be as accurate as you can as to the 
amount ; as to the names of the companies, it makes no differ- 
ence ;” and the applicant said, “I think it is twenty-four thousand 
dollars.” 

The insurances then covering the property, as it was afterwards 
ascertained, were in value twenty-eight thousand, seven hundred and 
ninety-one dollars. 

On the same day, the same partners also applied to the said 
Montgomery, who was also agent for other companies, for insur- 
ance in two of them upon the same goods in an additional sum 
of two thousand dollars in each. The application for insurance 
in all these companies was entertained, and in a few days there- 
after policies were issued by the defendant and by one of the 
other companies, and sent through the mail and received by the 
plaintiffs, and a few days later a policy from the remaining insur- 
ance company—each being in the same sum, and that of the 
defendant, being the policy now in suit 

There was no written or printed application signed by the act- 
ing plaintiff for his firm, and the policies were procured by the 
agent and issued upon the verbal representations mentioned. 


The goods at the time of insurance were worth fifty thousand 
dollars, and when destroyed by fire on January 31st,1881, were 
of the value of thirty-nine thousand, three hundred and sixty 
dollars. Deducting therefrom the value of the goods saved and 
of those not covered by insurance, the actual loss on those insured 
amounts to thirty-five thousand, nine hundred and fifty-six dollars 
and fifty-two cents. 
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The referee deduces as propositions of law applicable to the 
subject-matter of controversy, as follows :— — 

The plaintiffs’ statement in respect to the amount of existing 
insurances was qualified and an approximate estimate from mem- 
ory, and in its qualified sense is true. The error, in reporting 
to the defendant an absolute and definite sum, is that of the 
agent only, for which the plaintiffs are not responsible. The 
agent had authority to accept and act upon the verbal statement 
of the plaintiff, and his principal is bound thereby. The contem- 
poraneous applications to the common agent of the three ifsuring 
companies for separate policies of the same amount in each, and 
the subsequent issue and delivery of them thus known to the 
agent, are in legal effect known to the principal, and the action 
predicated upon this knowledge is a waiver of compliance with 
the clause in the policy which prohibits a subsequent insurance 
on the same property without the consent in writing of the com- 
pany indorsed thereon. The plaintiffs are therefore entitled to 
judgment. 

The defendant excepts to the several conclusions of law reported 
by the referee, and, his exceptions being overruled and judgment 
rendered for the the plaintiffs, appeals to this court. 


Messrs. Prupen & Suaw and Jas. E. Moore for Plaintiffs. 
Mr. Gro. Brown, Jr., for Defendant. 


Smiru, C. J., after stating the above. The clauses in the policy 
which, it is claimed, vitiates and annuls the contract of insurance 
upon the facts ascertained are these :— 

1. The application, plan, survey, or description of the property 
herein insured, referred to in this policy, shall be considered a 
part of this contract and a warranty by the assured during the 
time this policy is kept in force. * * * If the assured shall 
have or shall hereafter make any other contract of insurance, 
whether valid or not, on the property hereby insured, or any part 
‘thereof, without the consent of this company written hereon 
* * * * then in every such case this policy shall become void. 

6. It is further understood and made part of this contract, that 
the agent of this company has no authority to waive, modify or 
strike from this policy any of its printed conditions, nor is his 
assent to an increase of risk binding upon the company, until the 
same is indorsed in writiny on the policy, and the increased 
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premium paid ; nor, in case this policy shall become void by reason 
of the violation of any of the conditions hereof, has the agent power 
to revive the same. * * * * * * * * 

The exception, based on the additional and alleged subsequent 
insurance in the two other companies represented by the agent, 
-has no support in the facts ascertained and reported by the referee. 
The applications were simultaneous and all anterior to the issuing 
of the defendant’s policy, and hence not within the scope of the 
inhibitory clause. But if the policies bore the relation of prior and 
posterior in the date of their issue, that of the defendant was issued 
and delivered to the plaintiffs with actual knowledge of the fact on 
the part of the agent, and constructive knowledge of his principal, 
and must be deemed to have been done with full assent to the pro- 
posed increase, and hence the company has waived a strict compli- 
ance with the requirements of this provision for forfeiture. 

The citations made in the argument for the plaintiffs from that 
valuable treatise, May on Insurance, fully sustain this view. 

A general agent, such as th: referee finds Montgomery to have 
been in the transaction, represents his principal in it and may bind 
him by any act or agreement fairly within the apparent scope of his 
employment ; and this, although there may have been limitations 
put on his authority unknown to those with whom, in such capacity, 
he may have dealings. Thus he may bind his company by a parol 
contract, §128 ; notice to him is notice to his principal, and his 
knowledge is the knowledge of the company, §§131, 132, 142, 143 ; 
‘Wood on Ins., §§394, 388 ; he may waive a forfeiture and dispense 
with what would otherwise cause it. May on Ins., §136 ; Wood on 
Ins., §§391, 393. 

_ A recent decision in the Supreme Court of the United States 
{Insurance Co. vs. Wilson, 13 Wall, 222) is so direct and clear 
upon the point, that it seems wholly needless to search for other 
authorities in the State courts or in the works of elementary writers 
on the subject. This was a case of life insurance, and in answer to 
an inquiry as to the age and cause of death of the mother of the 
applicant, both himself and wife said that they neither of them 
knew at what age or from what disease the mother died. An aged 
woman present professed to know, and being questioned by the 
agent, stated that she, the deceased, was forty years of age and died 
from fever. This answer was entered in response to the inquiries 
by the agent, the applicant and his wife neither of them affirming 
the statement, nor assenting thereto, and the application containing 
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this answer was afterwards signed by him. It was in proof that the 
mother died much earlier in life and from consumption, and the 
company sought to avoid the contract of insurance for this false 
information upon which the policy issued. 

We prefer to reproduce extracts from the able opinion of Mr. 
Justice Miller upon the merits of this defense, rather than indulge 
in comments of our own upon it. Detailing the circumstances 
under which the information was obtained and inserted in the 
blanks of the signed application, he says : “It is clear that for the 
insurer to insist that the policy is void because it contains this state- 
ment, would be an act of bad faith and of the grossest injustice and 
dishonesty. And the reason for this is, that the representation was 
not the statement of the plaintiff, and that the defendant knew it 
was not when he made the contract, and that it was made by the 
defendant, who procured the plaintiff's signature thereto.” 

And again, in speaking of the attempt to make their own solicit- 
ing agents the agents for many purposes of the assured, he con- 
tinues : “ But to apply this doctrine in its full force to the system of 
selling policies through agents, which we have described, would be 
a snare and a delusion, leading as it has done in numerous instances 
to the grossest frauds, of which the insurance companies receive the 
benefits, and the parties supposing themselves insured are the 
victims. The powers of the agent are prima facie co-extensive 
with the business intrusted to his care, and will not be narrowed by 
the limitations not communicated to the person with whom he 
deals. An insurance company, establishing a local agency, must be 
held responsible to the parties with whom they transact business, 
for the acts and declarations of the agent within the scope of his 
business, as if they proceeded from the principal.” 

The same doctrine thus forcibly declared has been adopted and 
announced by this court in the cases of Collins vs. Ins. Co., 79 N. C., 
279, and Argall vs. Ins. Co., 84 N.C., 355. 

The representations of the plaintiffs are not warranties in any 
sense which can infect and invalidate the contract. May, §161. 
They simply express the opinion or memory of the partner, are in 
themselves but an approximate estimate of the amount of insur- 
ances, and, unless intentionally false, which is not suggested, cannct 
enter as a vitiating element in the contract of insurance. As such, 
the representation as to value was given and received, and the policy 
made out and delivered. 

What has been said disposes of all the exceptions, and necessarily 
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results in sustaining the conclusions of the referee and the ruling of 
the court in affirming them. There is no error, and judgment must 


be entered for the plaintiffs. 


‘No error. Affirmed. 


SUPREME COURT COMMISSION OF OHIO. 


January Term, 1883. 


Error to the District Court of Cuyahoga County. 


CONTINENTAL LIFE INS. CO., or Harrrorp, Conn. j 
vs. 


JOSEPH M. ROBINSON. 


A policy insuring the life of R. required him to pay an annual premium of 
$17.85 by giving his note for $19.14 and $28.71 in cash on or before the 7th 
day of March in each and every year during the continuance of the policy; 
the first payment was to be made March 7, 1871. The policy c ntained the 
following stipulations: ‘3. That * * * if the said assured shall not pay the 
* * * interest annually in advance on any outstanding premium notes 
which may be given for any portion thereof, * * * then, and in every 
such case, this policy shall cease and determine, and said company shall 
not be liable for the sum insured or any part thereof; * * *” and also 
*4, That, if after the receipt by this company of two or more annual pre- 
miums upon this policy, default shall be made in the payment of any sub- 
sequent premium when due, then, notwithstanding such default, this 
company will convert this policy into a ‘‘paid-up ” ey for as many twen- 
tieth parts of the sum originally insured as there shall have been complete 
annual premiums paid, when such default shall be made; * * *” and 
also, ‘‘5. That, in every case where this policy shall cease, or be or become 
null and void, all payments thereon, and all dividend credits accruing 
itherefrom, shall be forfeited to said company. * * *” 
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On March 7, 1875, one year’s interest upon four of said premium notes was 
due, but no part of it was paid or tendered. Shortly after this default, R. 
applied for a ‘‘ paid-up ”’ policy. 

Held, under stipulations third and fifth, the policy became null and void, on 
March 7, 1875, ‘‘all payments thereon” and ‘all credits accruing there- 
from,” were forfeited to the company. Stipulation fourth did not apply to 
a default in payment of interest. 


Sayter & Sayer, for Plaintiffs in Error. 

The interest on the outstanding notes must be paid annually in 
advance ; otherwise the policy is whollv forfeited. Insurance Co. vs. 
Bonner, 36 O. S., 51; Thompson vs. Knickerbocker Life Ins. Co., 
104 U. S., 258 ; Attorney-General vs. North American Life Ins. Co.. 
82. N. Y., 172. 

- That a policy may provide for a complete forfeiture for violations 
of certain conditions of the contract, and for only a partial forfeiture 
for the violation of other conditions. Doar vs. Phenix Life, 67 Me. 
440 ; Russum vs. St. Louis Mutual Life Ins. Co. (St. Louis Court of 
Appeals), 5 Bigelow, 243; Anderson vs. St. Louis Mutual Life Ins. 
Co. (Cir. Ct. U. 8., W. Dist. of Tenn., 1876), 3 Cent. Law Jour., 354 ; 
Bliss on Life Insurance, 253-274 ; May on Ins., 406; Robert vs. 
New Eng. Life Ins. Co., 1 Disney, 355 ; S. C. (in General Term), 2° 
Disney, 106 ; Want vs. Blunt, 12 East, 133; Beadle vs. Chenango 
Ins. Co.,3 Hill, 161 ; Pitt vs. Berkshire Life Ins. Co., 100 Mass., 500 ; 
Baker vs. Union Mut. Life Ins. Co., 43 N. Y., 283; Sheridan vs. 
Pheenix Life Ins. Co., 8 House of Lords, 745 ; Sampson vs. Acciden- 
tal Death Ins. Co., 2 C. B., N.S., 252; Patch vs. Phoenix Ins. Co., 
44 Vt., 481; Wall vs. Home Ins. Co., 36 N. Y., 157 ; Williams vs. 
Republic Ins. Co., 19 Mich., 469 ; Nettleton vs. St. Louis Life In- 
surance Co. (U. S. Circuit Court, Indiana), 6 Ins. Law Journal, 426 ; 
Knickerbocker Life Insurance Co. vs. Harlan, 56 Miss., 512 ; Mutual 
Benefit Life Insurance Co. vs. French, 30 Ohio, 8S. R., 240 ; Knick- 
erbocker Life Insurance Co. vs. Dietz, 52 Md., 16; Roehner vs. 
Knickerbocker Life Ins. Co., 4 Daly, 512 (common pleas, N.Y. City); 
New York Life Ins. Co. vs. Statham et al.; Same vs. Seyms, and 
the Manhattan Life Ins. Co. vs. Buck, Executor, etc. (93 U. S., 30). 

We submit that the foregoing authorities sustain the proposition 
that, where the policy provides that a failure to pay interest annu- 
ally in advance on outstanding notes taken for the premium, or any 
part thereof, avoids the policy, the failure so to pay such interest 
works a forfeiture. 

There is but one case which holds to the contrary, viz.: the case 
of St. Louis Life Ins. Co. vs. Grigsby, 10 Bush., 310, and that case 
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has been considered and repudiated in Nettleton vs. St. Louis Life 
Ins: Co., VI. Ins. Law Jour., 428; Knickerbocker Life Ins. Co. vs. 
Harlan, 56 Miss., 516, 517; Anderson vs. St. Louis Ins. Co. (U. 8. 
Circuit Court, Tenn.), 5 Bigelow, 532 ; Russum vs. St. Louis Ins. Co. 
(St. Louis Court of Appeals), 5 Bigelow, 246 ; Knickerbocker Life 
Ins. Co. vs. Dietz, 52 Md., 28; Smith vs. St. Louis Mut. Life Ins. Co., 
2 Tenn. Ch., 742. 

In the policy in the case at bar, there is no saving clause in case of 
@ forfeiture by reason of failure to pay interest annually in advance 
on notes taken for the premiums or portions thereof; and therefore, 
the failure to pay the interest forfeits the whole policy. Ins. Co. vs. 
Bonner, 36 O. S., 67. 

The policy was not transmitted to the company, nor received by 
the company at uil ; and this alone is fatal to the claim for a paid-up 
policy. 

The terms of the policy are the law of the case, and must be 
complied with. Robert vs. New England Life Ins. Co., 1 Bigelow, 
638 ; Pitt vs. Berkshire Life Ins. Co., 100 Mass., 503, 504; Union 
Mutual Life Ins. Co. vs. McMillan, 24 Ohio S. R., 67 ; Universal Life 
Ins. Co. vs. Whitehead, 58 Miss , 226; Shumacker vs. Manhattan 
Life Ins. Co., III. Ins. Law J., p. 455; Bussing’s Executors vs. Union 
Mutual Life Ins. Co., 34 Ohio 8S. R., 228. 

Even the words “ non-forfeiture,” printed on the margin of the pol- 
icy, und the indorsement on the back of the policy, cannot vary the 
plain meaning of the terms of the contract providing for a forfeiture. 
Ib., 222. 

In the case at bar the burden of proof is on the plaintiff to show 
that the policy was surrendered within the time and in the manner 
stipulated in the policy. 


By a policy dated March 7, 1871, the company insured the life of 
Robinson. He was required to pay annually on March 7, during the 
continuance of the policy, a premium of $47.85. Of this he could 
pay $28.71 in cash, and give his note for $19.14. The policy con- 
tained, besides other provisions not material in this case, the follow- 
ing stipulations :— 

“ Provided always, and it is hereby declared to be the true intent 
and meaning of this policy, and the same is granted by the company 
and accepted by the assured, upon the following express conditions 


and agreements :— 
* * * * * * * * 
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“Third. That this policy shall not take effect, nor become binding 
on the company, until the advance premium hereon shall have been 
actually paid during the lifetime of the insured ; and no premium 
on this policy shall be considered as paid, unless a receipt shall be 
given therefor, signed by the president or secretary of the company ; 
and that if the said assured shall not pay the said annual premiums 
on or before noon of the several days hereinbefore mentioned for 
the payment of the same, and the interest annually in advance on 
any outstanding premium notes which may be given for any portion 
thereof, or shall not pay at maturity, any notes or obligations given 
for the cash portion of any premium or part thereof—then, and in 
every such case, this policy shall cease and determine, and said com- 
pany shall not be liable for the payment of the sum insured or any 
part thereof, except as hereinafter provided. 

“Fourth. That, if after the receipt by this company of two or 
more annual premiums upon this policy, default shall be made in 
the payment of any subsequent premium when due, then, notwith- 
standing such default, this company will convert this policy intoa 
‘paid-up’ policy for as many twentieth parts of the sum originally 
insured as there shall have been complete annual premiums paid; 
when such default shall be made ; provided that this policy shall be 
transmitted to and received by this company, and application made 
for such conversion, within one year after such default. 

“Fifth. That, in every case where this policy shall cease, or be or 
become null and void, all payments thereon, and all dividend cred- 
its accruing therefrom, shall be forfeited to said company ; except 
that if the said insured shall die by his own hand during the contin- 
uance of this policy, all premiums that shall have been received by 
said company hereon shall be returned to the said assured ; and 
that if assigned, the original instrument or an attested copy thereof 
shall be sent to said company for record and acknowledgment.” 

Prior to March 7, 1875, he had, in the manner so authorized, 
paid four annual premiums. On that day the company held four of 
his notes on which interest for one year then fell due. He failed to 
pay this interest and paid none of the annual premium that also be- 
came due on that day. 

Afterwards he applied for a “paid-up” policy under the fourth 
condition. The company refused to grant his application, and he 
sued to recover the value of such a policy. In the common pleas 
the verdict and judgment were for the defendant. The district 
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court reversed the common pleas, and the company asks a reversal 
of this last judgment. 


Foran & Dawtey, for Defendant in Error. 


Graneorr, C. J. 

If the conditions in the policy should be treated by the courts as 
mere modes of securing payment, and apply to them the rules gov- 
erning the condition in a mortgage, they would deny effect to the 
plain intent of the parties to the contract and impair the value of 
policies generally. To enable the company to promptly make pay- 
ment in case of death, the insured, while living, must promptly make 
full payment of all dues under his contract with the company. 

The “third” condition before us is plain. It clearly states that, 
npon a failure to pay the interest in advance, the policy should be 
void. The “ fifth” adds that, in such case, “all payments thereon 
and all dividend credits arising therefrom, shall be forfeited to the 
company.” 

But the insured claims that the “fourth” condition modifies the 
“third.” This fourth condition makes no reference to interest, 
either expressly or by reasonable implication. Having failed to pay 
the interest on four notes, he in effect was in default for a part of 
each of four annual premiums, besides the one that became due on 
March 7, 1875. This interest formed no part of the annual premium 
due on that day. Its punctual payment wes necessary to complete 
the payment of the premiums due in the four preceding years. The 
fourth condition granted to an insured, who was guilty of but one 
default as to one annual premium, the right to receive a paid-up pol- 
icy, provided he made demand before asecond default. We are un- 
willing to so construe a stipulation, worded so plainly and with such 
evident care, as to make of no moment a default which the third 
condition declared of enough importance to destroy the life of the 
policy. Therefore, we are constrained to reverse the judgment of 
the district court, and affirm that of the common pleas. 





Gilbert vs. Moose et al. 


SUPREME COURT OF PENNSYLVANIA. 


Error to the Court of Commcn Pleas of Adams County. 


GILBERT 
vs. 
MOOSE er at.* 


One having no interest in the life assured cannot, for the purpose of specula- 
tion only, acquire by assignment or otherwise such title to the policy as the 
law will enforce. 


Davip Writs and Epwarp J. Cox, Esgs., for Plaintiff in Error. 
R. G. McCreary, Esq., for Defendents in Error. 


Gorpon, J. 


Jacob Moose in his lifetime (August 17, 1880) made application 
to the Southern Pennsylvania Relief Association, of Hanover, York 
County, for an insurance of his life, and upon this application a pol- 
icy, or certificate of membership, as it is called, in the sum of $2,000, 
was issued for the benefit of one Peter Jacobs, an alleged grandson 
of the assured. It turns out, however, that Jacobs was in no way 
related to Moose, being but the son of a son’s wife, hence having no 
assurable interest in the life on which the policy was issued. On the 
31st of August following the date of tke. certificate, Jacobs, for the 
consideration of $28, assigned to John G. Gilbert, the defendant, by 
“*Opinion rendered, Oct. 1, 1883, from ZegalIn&. =S=S=SOSOSC*~C<C~*~“‘_S*~™” 
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whom all subsequent assessments made by the company were paid. 
On the 3d of April, 1881, Jacob Moose died, and the defendant re- 
ceived from the company on the policy some $356. It was for this 
sum of money, or the balance of it, after deducting the assessments 
and other expenses paid by Gilbert, that this suit was brought. The 
court below, after hearing the evidence, directed the jury to return 
a verdict for the plaintiffs, and reserved the following point: 
“Whether or not, the assignment being made upon the consideration 
of the payment of $28, the assignee, having no interest in the life of 
the assured, and having taken the assignment for the purpose of 
speculation only, is entitled to retain the money received on the pol- 
icy as against the personal representatives of the deceased, beyond 
the amount of the consideration, fees and assessments paid to the 
association.” Afterwards, on argument, the court entered judg- 
ment on the verdict for the plaintiffs. We are thus at once brought 
face to face with the question, really the only one in the case, cun 
one having no interest in the life assured, and for the purpose of 
speculation only, acquire, by assignment and otherwise, such title to 
the policy as the law will enforce ? 

It was held by this court, as early as 1803, in the case of Prichet 
vs. The Insurance Company, 3 Yeates, 458, that every species of gam- 
ing contracts of insurance, wherein the insured has no interest in the 
subject-matter of the policy, or one only colorable, is in this Com- 
monwealth without the sanction of either law or usuge ; that such 
contracts are mischievous and dangerous to the interests of trade, 
commerce and society, and are to be reprobated rather than encour- 
aged by our courts. The very same view of this subject is adopted 
in Edgell vs. McLaughlin, 6 Wharton, 176, and it was there said that 
no kind of wager had ever been recoverable in the courts of Penn- 
sylvania. So also in the case of Adams vs. The Insurance Co., 1 
Rawle, 97, it was asserted that in this State a gaming policy cannot 
be enforced. We ueed not stop to consider at length the principles 
on which these decisions rest, for they must he obvious to every 
sound moralist. The gambler is, as a rule, reckless and dangerous, 
and seldom hesitates at the means necessary to secure his bet. We 
have within our own knowledge a case in which a wagering policy 
on a life resulted in murder. 

So far, however, as the policy itself is, in this case, concerned, we 
must take it as valid. Nothing to the contrary appears from the 
evidence, and its validity seems not to have been questioned in the 
court below. The sole inquiry then is, to whom do the proceeds 
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belong? Was the court right in holding that they could not go to 
Jacobs, the beneficiary named in the certificate, or to the defend- 
ant, his assignee, because of their want of interest in the assured 
life? If so, judgment was properly entered for the plaintiffs, for in 
that case the beneficial interest in the risk remained in Jacob Moose 
and the representatives of his estate. We no not overlook the fact 
that the status of Jacobs is the point of this case, for if he was the 
proper and lawful beneficiary, then, even were Gilbert without right, 
the plaintiffs could not recover, for the proceeds of the policy would 
belong to Jacobs ; and, on the other hand, if his claim was not good, 
he had nothing to assign to the defendant. But as a beneficiary 
merely, having no interest in the life, it seems to us very clear that 
he could lawfully have no interest in the policy. For if we admit 
the contrary, if we admit that one man may insure his life for the 
benefit of another, who is neither a relative nor a creditor, our whole 
doctrine concerning wagering policies goes by the board. The very 
foundation of that doctrine is that no one shall have a beneficial in- 
terest of any kind in a life policy who is not presumed to be inter- 
ested in the preservation of the life insured. But in the case 
supposed the presumption is inverted ; the beneficiary is directly 
interested in the death of the assured. Moreover, if such a trans- 
action were permitted, the wager could always be concealed under 
the mere form of the policy. Nor can We see, did the defendant’s 
case depend on an assignment directly from Moose himself, how it 
would be bettered in the least. The reserved point alleges that 
Gilbert took the assignment for the purpose of speculation, and of 
this there can be no doubt, for what other purpose could it have been 
taken? But speculation on what? The life of Moose; and the 
sooner that was determined the better the speculation. If there is 
any difference between this and an original wager policy, I confess I 
cannot see it. Under the case put, Gilbert, as assignee, undertakes 
to pay the assessments ; he pays, say for example, one of $10, and 
the sole and only consideration for that payment is the chance that 
the life may fall in before the next assessment, and that for his $10 
he may get $100, or, perchance, $1,000. Between this and the bet 
in the case of Phillips vs. Ives, 1 Rawle, 458, on the life of Napoleon 
Bonaparte, we can see no material difference. Both are wagers, and 
both dependent on the contingency of a life. No semblance of au- 
thority from either Pennsylvania or Federal courts has been adduced 
in support of the position assumed for the plaintiff in error, except 
a dictum of Judge Sharswood, then President of the District Court 
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of Philadelphia, in the case of The Insurance Co. vs. Robert Shaw, 2 
Ca. 189. Not only is this case itself very far from being in point, 
but even the language cited was intended to have no application ta 
a case like that in controversy. The position assumed by the learned 
judge is that where a policy is bona fide and founded upon an insur- 
able-interest, the assignment or gift of it to a friend or other person 
is no fraud upon the insurance company by which it was issued. 
This, however, is a position not controverted in the suit now under 
consideration. Therefore, admitting this dictum to be authority in 
a case proper for its application, it is certainly not so in the case in 
hand. 

When we pass from our own oourts to those of neighboring 
States, we find such a difference in the decisions on this subject, that, 
as authority, they afford us little or no help in the way of a definite 
conclusion. In Rhode Island (Clark vs. Allen, 11 R. I. 439) it has 
been held that the assignment of a life policy to one having no in- 
terest in the life insured is good. On the other hand, in New York, 
in the case of Ruse vs. The Life Insurance Company, 23 N. Y. 516, 
the doctrine appears to be, and this independently of the statute of 
that State avoiding wagering contracts of every sort, that a policy 
obtained by a party having no interest in the subject-matter of the 
insurance ‘is a mere wager and void. Opposed to this we have the 
ease of the Trenton Mutual Life and Fire Insurance Co. vs. Johnson, 
4 Zab. 576, where-it was determined that it was not necessary for 
the plaintiff, in an action on a policy on the life of another, to show 
that he had an interest in such life, and this, asit appears, on the 
ground that wagers on indifferent questions are not prohibited by 
the laws of New Jersey. But we abstain from further citation of 
these conflicting opinions, since it involves but useless labor, and 
turn to the Federal decisions, which, next to our owr, are of the 
most value in our discussion. Of these we have two directly in 
point, Cammack vs. Lewis, 15 Wall., 643, and Warnock vs. Davis, 14 
Otto, 775. In the first of these the facts are briefly as follows : 
Lewis insured his life for $3,000, and assigned the policy to Cam- 
mack to whom he owed $70. Cammack paid the first year’s premi- 
um, and upon the death of the assured, some seven months after- 
wards, received from the company the amount due on the risk. Of 
this he paid $1,000 to Mrs. Lewis and kept the balance. To recove) 
this money suit was brought against Cammack by the administrators 
of Lewis, and it was held that they could recover the whole amount 
received by the defendent, less premiums by him paid and other 
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just off-sets. In the opinion, which was delivered by Mr. Justice 
Miller, it was said that the transaction with Cammack was a wager ; 
that the disproportion between the debt and the amount received by 
him deprived the matter of all pretense of being a bona file effort to 
secure a debt; that the strength of this proposition was not dimin- 
ished by the fact that Cammack was to get but $2,000 out of the 
$3,000. Nor was it weakened by the further fact that the policy was 
taken out by Lewis and assigned to Cammack. In the second case 
the facts were, that the decedent had in his lifetime agreed with 
the defendants to procure a policy on his life, they to pay the fees 
and assesments, and on his death to be entitled to nine tenths of the 
insurance. In pursuance with this arrangement a policy was procured 
and assigned to the defendents, who, after the death of the assured, 
received from the insurers nine tenths of the amount due on the 
policy. Here again it was held, on suit by the administrators of the 
estate of the assured, that they were entitled to recover the money 
received by the defendents on the said policy. In the opinion deliv 
ered by Mr. Justice Field, the case of Cammack vs. Lewis is ap- 
proved and cited as sustaining the doctrine that the assigning of a 
policy to a party not having an insurable interest in the life is as ob- 
jectional as though the policy was taken in the assignee’s own name. 

These authorities, in connection with our own, remove all hesita- 
tion concerning the rectitude of the judgment of the court below. 
If, however, the question were one of first impression, and to be set- 
tled on the ground of public morality and judicial policy, we could 
hardly fail to reach the same conclusion. So fraught with dishon- 
esty and disaster, and so dangerous even to human life has this life 
irsurance gambling become, that its toleration in a court of justice 
ought not for one moment to be thought of. 


The judgment is affirmed. 
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SUPREME COURT OF NORTH CAROLINA. 


Fesruary Term 1883. 


JOHN D. BIGGS ann anoTHER 


vs. 
NORTH CAROLINA HOME INS. CO.* 


One who deals with an agent must ascertain the extent of his authority 
to contract for the principal. 

A provision in a fire policy rendering it void if the title to the property in- 
sured be changed in any way other than by succession by reason of death, 
or if the policy be assigned without written assent of the company indorsed 
thereon, is reasonable and just, 

But it does not apply to a stock of goods disposed of in the ordinary course of 
trade, unless the sale be in mass, or a new member be admitted into the 
firm. 

Whether the forfeiture of the policy extends beyond the insurance on the 
specific property sold, or the contract is entire (?). 


This is an action upon a policy of insurance against fire, issued 
by the defendant to one Bryant Wynn on the Ist day of October, 
1880, in the amount of six hundred dollars for one year—one 
hundred dollars being for his store situate at Wynnville, in Martin 
County, and five hundred dollars for his stock of goods kept therein 
—the premium paid for the whole being twelve dollars. The store 
and good were destroyed by fire on the 1st day of February, 1881. 

Amongst other stipulations the policfY contained a provision, 
that “if the title to the property be transferred or changed in any 
way other than by succession by reason of death, or the policy be 
assigned, or the property mortgaged, without written permission 
indorsed hereon, this policy should be void.” 


* From 88. N. C. Rep 
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On the trial the following facts were agreed to as constituting the 
case :— 

On the 3d day of October, 1880, the said Wynn admitted one 
Mobly into partnership with himself and sold to him one half of the 
stock of goods insured, and then in the store, and also by an in- 
dorsement on the policy assigned to him one half interest therein. 
At the same time one Ewell, who was a solicitor of business for the 
defendant, signed an agreement printed upon the back of the policy, 
whereby he gave the assent of the defendant to such assignment— 
he having, however, no authority to bind the defendant by any such 
agreement. 

After the destruction of the property, one Montgomery, who was 
an agent of the defendant, erased the name of Ewell from such 
agreement, and signed his own thereto. Wynn and Mobly after- 
wards assigned their interest in the policy to the plaintiff, in trust 
for the benefit of their creditors. 

Upon these facts as admitted, the plaintiffs moved the court for 
judgment for the value of the goods destroyed, which his Honor 
declined to grant, being of the opinion that the sale of one half of 
the stock of insured goods without the consent of the defendant, 
avoided the policy. The plaintiffs then moved for judgment for the 
value of the house burned, which was also declined. They then 
offered testimony to show that at the time he signed the instrument 
giving the assent of the defendant to the assignment to Mobly 
Ewell represented to Wynn that he had authority to do so, but this 
was excluded by the court. To these several rulings the plaintiffs 
excepted, and appealed from the judgment rendered. 


Mr. Jas. E. Moors, for Plaintiffs. 
Messrs. Gattine & Warraxer, for Defendan’s. 


Rvurri, J. 

Much of the argument before us was needless, since the case 
es agreed to expressly negatives the authority of Ewell to bind 
the defendant, and thus precludes every inference which might 
otherwise have arisen from his employment as its agent to solicit 
patronage. Nor could the fact that Wynn believed that he pos- 
sessed such authority, when in fact he did not, affect the question of 
the defendant’s liability. 

When one deals with an agent it behooves him to ascertain cor- 
rectly the extent of his authority and power to contract. Under 
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any other rule, every principal would be at the mercy of his agent, 
however carefully he might limit his authority. It is true the power 
and authority of an agent may always be safely judged of by the 
nature of his business, and will be deemed to be at least equal to the 
scope of his duties. 

There was, however, in this case no offer to show that the assent 
given to the assignment fell within the range of Ewell’s duties asa 
solicitor, and, hence, we conclude that it did not do so. His bare 
assertion of such authority, contrary to his admitted want of it, 
could not commit the defendant to his act. The plain terms used 
in the stipulation against alienation of the property and the assign- 
ment of the policy, leave no room to doubt the intention of the 
parties, and this intention when not contrary to law must always 
govern. 

Such a stipulation as this, as being both reasonable and just, has 
received the sanction of this court in Sossaman vs. Pamlico Ins. Co., 
78 N.C., 145. Indeed, being founded upon the idea of enlisting the 
care and watchfulness of the insured in the protection of the prop- 
erty, by keeping unimpaired his interest therein, it has been uni- 
formly regarded as a conservative condition in policies which merited 
the support of the courts. 

Such a condition, avoiding the policy in case of a sale of the prop- 
erty, does not apply to a stock of goods kept for sale, and disposed 
of in the ordinary course of trade. The goods may be sold and 
replaced as often as the interests of the owner require, the policy 
meanwhile covering and protecting whatever may be on hand. 
But a sale of them in mass, or any diminution of the owner's inter- 
est therein, will, under the authority just cited, work a forfeiture, 
and so does any change in a partnership owning the goods, by 
which a new member is introduced. May on Ins. §279. Dey vs. 
Poughkeepsie Mutual Ins. Co., 23 Barb. (N. Y.), 623. 

The authorities are not agreed as to how far a breach of the 
condition, by a sale of a portion of the property, will affect the 
insurance upon that retained. Some of them hold that the for- 
feiture should not extend beyond the insurance on the specific 
property sold, while others maintain, that when the consideration 
paid is an entire one, the contract should likewise be an entire 
one, so that a breach as to part would affect the whole, though 
composed of different kinds and separately appraised. In May on 
Ins., §§277 and 278, the decisions bearing upon the point are all 
reviewed, and also in Quarrier vs. Peabody Ins. Co., 10 W. Va., 507. 
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But it is not necessary that we should further advert to them or 
attempt to reconcile them, for according to no one of them is 
there a doubt but that in a case like ours, in which the property 
insured consists of a single storehouse and the goods kept therein, 
a breach as to part will work a forfeiture as to the whole. In 
such case it is impossible to introduce any new element of care- 
lessness by lessening the interest of the owner in one species of the 
property, so as to increase the risk thereof, without at the same time 
adding to the hazard of the other. Every risk that can attend the 
one must attend the other, and consequently the same rule must 
apply to both. 

The contract in this case was an entire one—the premium paid, a 
single amount—the application for the insurance on both the house 
and the goods one act—and any misrepresentation as to one would 
have avoided the policy as to both. So that the court feels no hesi- 
tation in saying under which rule the case falls. The effort made 
after the loss to fix upon the defendant the consequences of having 
assented to the change of interest in the goods, by erasing the name 
of Ewell from the printed memorandum and adding that of Mont- 
gomery, was a plain confession of the former’s known want of 
authority to give such assent. It was, moreover, an attempt: to 
practice a gross fraud upon the defendant which no court will 
countenance. 

The court concurs in every ruling made in the court below, and 
the judgment there rendered must be affirmed. 


No error. Affirmed. 





SUPREME COURT OF MICHIGAN. 


Error to Van Buren. 


WILDEY 


U8. > 
FARMERS’ MUTUAL FIRE INS. CO.* ) 


A horse, harness, cushion, and blanket, belonging to the plaintiff, were in- 
sured by the defendant, not specifically, but as ‘‘ personal farm property 
in buildings and on farm.” They were burned while temporarily in a 
hotel barn, in the village near the farm, the hotel barn being within 100 
feet of other buildings. Held, that the company was not liable, as their 
laws and the statute forbid the insuring of buildings, or property in build- 
ings, within 100 feet of other buildings, and contemplate only risks on 
farm buildings and property. Animplied liability cannot be upheld where 
an express one would be illegal. 


Where particular personal property is specified as covered by the risk, it may 
very well be held covered, though moved elsewhere, unless there are clear 
provisions to the contrary. 


K. A. Crane, for Plaintiff. 
Lester A. Tazor, for Defendant and Appellant. 


CampBELL, J. 

Plaintiff sued to recover insurance on a horse, harness, cushion 
and blanket burned on the sixth of October, 1881, at a hotel barn in 
the village of Paw Paw, near and within 100 feet of other buildings. 
The defense was that the policy did not cover this property when 
used and situated as it was when destroyed. Defendant is a mutual 
fire insurance company, organized under the statute of 1873, and 
formed for the purpose of farm insurance. The entire property in- 
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sured consisted of dwelling-house and contents, three barns and 
sheds, and an item described as follows: “ Personal farm property 
in buildings and on farm, $1,000.” The property burned, if insured 
at all, was part of this item. No other description is given, and the 
declaration, instead of describing the property actually burned, 
avers the burning of all the property described in the policy. The 
statute, which is closely followed in the articles of association, allows 
these companies to insure “ dwelling-houses, barns, accompanying 
outbuildings and their contents, farm implements, hay, grain, wood, 
and other products, live-stock, wagons, carriages, harness, household 
goods, wearing apparel, provisions, musical instruments, and libraries, 
being upon farms as farm property.” The articles allowed certain 
large tracts on the edges of villages to be included as farms, but the 
by-laws allowed no village property to be insured within 100 feet of 
other buildings. They also provide for cancelling the insurance 
where the situation of property is so changed as to enhance the risk. 
The court below adjudged a recovery, and, while holding that the 
risk was enhanced, held that this was not done beyond what was 
contemplated. 

The question for decision is whether, under our statute, and the 
articles and by-laws, property which 1s insured, not specifically, but 
only as included in “personal farm property in buildings and on 
farms,” continues covered by insurance when it is used and placed. 
in a building remote from a farm, an1 in a village, when the place 
of custody could not be insured by the defendant on any terms. 
The case has been fully presented, and some decisions have been 
cited, which, if the facts were just such as those before us, would 
certainly lend force to plaintiffs arguments. But, so far as we can 
gather from the statements in those cases they do not generally, 1f 
at all, resemble the present case in the restrictions put on the power 
of the company, or in the manner in which the property is de- 
scribed. Where particular property is specified as covered by the 
risk, it may very well be held covered though moved elsewhere, 
unless there are clear provisions to the contrary. But where prop- 
erty is only insured as farm property, it may be so restricted as to 
raise very different presumptions. 

The loss here was by burning, and the only way in which live ani- 
mals are likely to be burned is by the burning of such buildings as 
shelter them, or such surroundings as confine them. The situation 
of the building is, therefore, a very important consideration ; 
because, where fire risks vary according to location, it is not reason 
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able to hold that any risks were designed to be covered except 
such as correspond with the rates and conditions of insurance. 
Under the present record no power existed in the officers of this 
company to insure any buildings but farm buildings, or any prop- 
erty but farm property. The reason for this is manifest. The 
statute, and the articles and by-laws, limit the risks to such as are 
likely to be very safe, and will not allow the ordinary risks of close 
habitations to be taken. No power is given to insure live-stock gen- 
erally, but only farm stock ; and all these provisions indicate clearly 
that the dangers of burning such animals, which the insurerg are to 
guard against, are such burnings of property as are only within the 
exposure of farm dangers. We cannot satisfy ourselves that the 
company can be held liable for the burning of property under cir- 
cumstances where a direct insurance would have been illegal. Wo 
are bound to look at the entire provisions and policy of these 
arrangements, and we do not think there can be an implied liability 
in any case where an express undertaking is forbidden. If the com- 
pany had more general powers, the case might appear very differ- 
ently. We do not think the defendant can, under this policy, be 
liable for the burning of any of the contents of a village hotel barn 
close to other buildings and used with them. 

In our opinion the judgment cannot be supported by the finding, 
and it must be reversed and a judgment entered for defendant, with 
costs throughout. 


Cootey, C. J., and Campin, J., concurred. 


Suerwoop, J., dissenting. I cannot concur in the views my 
brother Camper. takes of this case. The field of operations of this 
company included the whole of Van Buren County, and in which the. 
place where the property destroyed was located. The policy cov- 
ered farm property, including the horse destroyed. At the time of 
the loss the owner was in the village of Paw Paw on legitimate busi- 
ness, and placed the horse for a short time in a hotel barn, where 
farmers were generally in the habit of placing horses when in town 
on business, and while there the barn took fire and the horse was 
burned to death. The plaintiffs farm was but three miles from 
Paw Paw. The policy, in giving the location of the property in- 
sured, places it on section 9, it being the farm of the plaintiff, and I 
fully agree with Judge Mills, before whom the cause was tried, that 
the reference to the property in the application and policy, as being 
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on section 9, was intended to identify it by locating the place where 
it was kept, and not as a limitation of the locality in which it must 
continually remain, in order to preserve the insurance. And I 
further agree with his finding that at the time the property was 
destroyed it was located and being used under such circumstances 
as is generally the custom among farmers. And it was contem- 
plated by the parties to the contract that it would be so located and 
used ; that they contemplated the property destroyed would be taken 
by plaintiff from the premises, where it was needed in connection 
with plaintiff's ordinary use of the same, and, while so removed, 
might be subjected to greater risks than when on the farm ; and 
that such increased risks, while in a hotel barn temporarily, as stated 
in the record, must have been contemplated and understood by the 
parties as within the contract of insurance. No other construction 
would seem to meet the necessities of the farmers, in whose interests 
this company was supposed to be organized. 

I think the judgment rendered by the circuit judge was correct, 
and should be affirmed, with costs. 
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SOPREME COURT OF GEORGIA. 


MASSEY 


vs. 
COTTON STATES LIFE INS. al 


An insurer obtained from a life insurance company an ordinary life policy, tho 
character of which plainly app2ared in print, both on the margin and in 
the body of such policy ; he paid the premium thereon for ten years, but 
when called on for the eleventh annual premium, he filed a bill against 
the company, alleging that its agents had represented to him, and he be- 
lieved, that his application was for a ten-year paid-up policy, whenin fact 
it was for an ordinary policy. that the company issued and delivered to 
him an ordinary life policy, when he believed it to be a ten-year paid-up 
policy; complainant sought to compel the issuance of a paid-up policy, or 
to rescind the contract and recover the premium paid by him. 


Held, That by the use of reasonable diligence he could have had knowledge of 
the truth, and equity will not relieve him against the results of his own 
gross neglect. 


Gustin & Haut, for Plaintiff in Error. 
Lanier & Anperson, for Defendant. 


BiaNDFORD, J. 

The plaintiff complains because the court below granted a new 
trial. He makes this case: The agent of the defendant repre- 
sented to him that his application was for a ten-year paidup 
policy, and he believed that the same was for such policy in de- 
fendant’s company, when, in fact, it was for an ordinary life pol- 
icy ; the company issued and delivered to him an ordinary life 
policy, when he thought and believed it to be a ten-year paid-up 
policy; he paid the premiums due on said policy for ten years, 
ali the time believing that it was a ten-year paid-up policy ; when 
called on for the eleventh annual premium, he discovered that 


* Decision rendered November 6, 1833, 
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the policy which had been issued to him ten years before was 
only an ordinary life policy, although it was plainly stated in print 
on the margin “ ordinary life,” and so in the body of the policy ; 
he filed this bill to compel defendant to issue a paid-up polity 
to him, or to rescind the contract or for a decree that the money 
which he had paid defendant for premiums be paid back to him. 

The question is, could the plaintiff, by ordinary diligence, have 
discovered the truth as to the representations of defendant’s agent? 
If he could, then he is too late with his bill. The policy which 
he received put him upon notice as to its character, and as to 
whether it was an ordinary life policy or a ten-year paid-up pol- 
icy. Code, §3,126. “lf a party by reasonable diligence, could 
have knowledge of the truth, equity will not relieve.” Nothing 
but gross negligence could have kept the plaintiff in ignorance of 
the truth in this case; and in such a case the inference is, the 
plaintiff acquiesced in the action of the defendant and accepted 
this policy as it is and waived the policy which he originally 
wished to have issued to him. If he could not understand or 
fully comprehend the nature of the policy issued to him by de- 
fendant, then, as an ordinary prudent man, he should have made 
inquiry of some one who could have informed him as to its char- 
acter and nature. Having failed to do this for eleven years from 
the time the policy was issued to and received by him, equity 
will not relieve him for such gross neglect. 60 Ga., 395, 449; 56 
id., 161. 

Applying these principles to the case before us, it was not erfor 
to have granted the new trial. 


Judgment affirmed. 
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LOWER COURT DECISIONS. 


PAYMENT OF PREMIUMS.—PAID-UP POLICY. 


Superior Court of Louisville, Ky.—Appeal from Louisville Chancery 
Court. 


KOEHLER 
v8. 
PHENIX MUTUAL LIFE INS. CO. 


Abstract of Decision. 


Bownern, J. 

A life insurance policy is a contract to keep in force from year to 
year, at the will of the insured. The right to keep the policy alive 
by the payment of the stipulated premiums is a privilege secured to 
the insured by his agreement with the insurer, and the failure to pay 
the premium is merely an election on the part of the assured not to 
continue the contract for another year ; it is not an act of forfeiture 
but of abandonment. 

Where an insurance policy provides that “if, after having received 
not less than three annual payments, this policy shall be surrendered 
while in force, a new policy will be issued for the whole amount of 
even dollars of premium received by the company,” the express 
stipulation that the surrender of this policy should be made while in 
force, was a condition precedent to the issual of a paid-up policy, or 
a right to demand one, being of substantial value to the company, 
insomuch as it relieved it from an existing liability to pay the whole 
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amount assured in the event of death during the year, that release 
being a part of the consideration upon which the paid-up policy was 
to be issued, and it was, therefore, too late to demand a paid-up 
policy after the death of the insured, the policy having been aban- 
doned more than a year before that time by the non-payment of the 
premium. 


A SOLICITOR HAS NO AUTHORITY TO CONSENT TO OTHER 
INSURANCE. 


St. Louis Court of Appeals.—Appeal from St. Louis Circuit Court. 


F. W. HAMILTON et. au, Respondents. 
v8. 
AURORA F. & M. INS. CO. Er. at. Appellants." 


The policy was issued by B., the general agent, upon an application forwarded 
by M. Subsequently other insurance in violation of the policy was ob- 
tained by M. in other companies in which B. had no interest and without 
his knowledge. M. was a solicitor who in several communications had 
been requested by B. to send applications which he B. would place to ad- 
vantage in some company which he.represented ; their general tenor being 
as follows: ‘‘Our supplies are being prepared, and as soon as finished we 
will be ready to appoint our agents. Until then we will issue policies here, 
allowing you the usual cemmission.’’—‘‘ Should you need any surplus lines 
of insurance placed or have any desirable business you want insured in 
solid companies at fair rates, please send me application with the written 
form of policy and I will promptly send you policies for same, allowing you 
customary commission.” 


Held, That M. was not an agent authorized to waive a policy stipulation re- 
garding other insurance. 

Held, That to waive a contract requires as high authority as to make the 
contract. i 

Held, That notice to an agent is notice to thé principal only as to matters 
within the scope of his agency of which he is bound to notify the principal.. 
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Held, That the agency of M. began with the forwarding of the application and 
ended with the delivery of the policy. 


Opinion of the Court. 


This is a consolidation of two actions upon policies of insurance 
against loss by fire. One poicy for $1,500 was issued by the 
Aurora Fire and Marine Insurance Company, of Cincinnati, and the 
other, for $2,500 was issued by the Home Insurance Company, of 
Columbus, Ohio, both being upon a stock of goods owned by the 
plaintiffs, who were merchants residing in Deadwood, Dakota. By 
stipulation of counsel, the two causes were heard by the same jury; 
upon the same testimony, and one transcript brings them both 
before this court, on appeal. Plaintiffs recovered the full amounts 
claimed, on both policies. The issues were substantially the same 
in the two cases, and, for greater clearness, we will here consider 
them as if the controversy concerned but one company. 

The policy sued on contains this stipulation: “If the assured 
shall * * * have, or hereafter make, any other insurance on the 
propeity herein insured, or any part thereof, without notice to and 
consent of this company in writing hereon, * * * this policy shall 
be null and void.” The defense relied on is that, notwithstanding 
this condition, the plaintiffs at various times after the date of the 
policy, made additional insurance on the same property in other 
companies, without any notice to, or consent of the defendant. 
The plaintiffs meet this with an averment that due notice was given 
to, and the condition waived by the defendant though its agent duly 
authorized for that purpose. The testimony and the instructions 
appearing in the record narrow the controversy down to the inquiry, 
whether the person referred to was such an authorized agent of the 
insurer, as would make the notice to him a compliance with the con- 
dition in the policy, and therefore binding on the defendant. 

J. B. Bennett, residing in St. Louis, was a general agent of the 
defendant, having authority to write, countersign, and issue policies, 
and to appoint local agents. L. C. Miller, a resident of Deadwood, 
was engaged in the business of procuring insurance in a number of 
companies for persons who made their applications through him. 
Whatever may have been the scope of his agency for other compa- 
nies, it distinctly appears that he had no authority to issue a policy 
in the name of the defendant. His practice was to prepare the 
application, containing a description of the property to be insured, 
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with all the representations, proposals, and guaranties required for 
the insurer’s acceptance, and to forward the same to Bennett, at 
St. Louis, who would determine in what company, of those repre- 
sented by him, the insurance should be effected, issue a policy 
accordingly, and transmit it to Miller for delivery to the insured, 
and for collection of the premium ; from which Miller would deduct 
a certain commission, remitting thereupon the remainder to Bennett. 
Such was the course pursued in the present instance. It was shown 
that the subsequent and additional insurance in other companies 
was also obtained by the plaintiffs through the agency of Miller. 
But it did not appear that Bennett had any connection with those 
other companies, or that there was any communication with him in 
regard to the additional insurance. 

In order to show the character of Miller’s agency, and that his 
knowledge of the additional insurance was the knowledge of the de- 
fendant, there were introduced in evidence several written and 
printed communications from Bennett to Miller. One of these is a 
circular signed by Bennett, setting forth the resources and business 
facilities of his principal, the defendant, with its purpose of “ pru- 
dently extending its agency business,” and closing with the words, 
“Herewith you have blank for agency application.” This has no 
date. Three others were dated June 11, 1880. One was as follows: 


No. 11 Insurance Building, 
Sixth and Locust Streets. 


Sr. Louis, Missouri, June 11th, 1880. 


J. B. Bennett, General Agent, 


Mr. L. C. Mruuer, Esa., Deadwood, D. T. 

Dear Str: We are in receipt of your application for the agency of the 
Home, of Ohio, our supplies are being prepared, and as soon as finished 
we will be ready to appoint our agents. Until then we will issue policies 
here, allowing you the usual commission, 15 per cent. We have facilities for 
placing lines in first-class companies and are prepared to accommodate you 
to any extent, and will be pleased at all times to hear from you. 


Yours truly, 
J.B. BENNETT, G. AceEnt. 


Another, similarly headed and signed, was the following :— 


Dear Sir: We transact business upon sound and enduring principles, 
pay fair losses promptly and pleasantly, appreciate and second the efforts of 
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our agents heartily, and ask proper concert on their part, so as to promote 
the best interests of all concerned in the agency now intrusted to your care ; 
therefore, compliance with the following instructions and rules is confi- 
dently expected. [Then follow requirements as to monthly reports, risks, 
rates, etc.] 


A third, having the same heading and signatures, was as follows: — 


L. C. Minter, Esq., Dakota Territory. 


Should you need any surplus lines of insurance placed, or have any de- 
sirable business you want insured in solid companies at fair rates, please 
send me application with the written form of policy, and I will promptly 
send you policies for same, allowing you customary commissions. An ex- 
tensive experience of over 30 years enables me to so appreciate the growing 
requirements of this business to agents and others concerned as to fre- 
quently render just the assistance needed in promoting desirable insur- 
ance transactions in a satisfactory manner. If you avail yourself freely of 
this offer, you can make it a valuable auxiliary to your agency by securing 
better lines and controlling more custom with less competition, labor and 
responsibility to yourself. Soliciting your orders, I remain, 


Yours truly. 


The circuit court instructed to the effect that these communica- 
tions, together with proof that Bennett, as general agent for the 
defendant, sent them to Miller ; that Miller applied to Bennett for 
an agency ; that Miller, with the knowledge of Bennett, solicited in- 
surances, made and forwarded applications to Bennett, received the 
policies and delivered them to parties assured, collecting the premiums 
and retaining therefrom a commission for his services, constituted 
Miller, in law, an agent for the defendant for the transaction of its 
business at Deadwood ; and if, while continuing so to transact such 
business, Miller had knowledge of the additional insurances made 
subsequently to the issuing of the policy sued on, then such addi- 
tional insurances constitute no defense against this action. 

It is manifest on the face of the papers above copied, that Miller 
had no authority to execute a contract of insurance that would be 
binding on the defendant company, and that no such authority in 
him was supposed to exist, by any of the parties. Bennett informs 
Miller that the company is not yet ready to appoint agents. This is 
nothing less than a distinct refusal to make the desired appointment 
at that time. The referencesto Miller’s agency, and the instructions 
applicable to that position, all bear the same date ; and the reason- 
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able inference is, that Bennett meant only to enable Miller to pre- 
pare himself with the requisite information in advance, for a proper 
discharge of his duties as agent, when he should thereafter be ap- 
pointed. “Until then,” it is emphatically noted, the policies will be 
issued only from Bennett's office, and not by Miller. No change of 
these relations appears, up to the issuing of the policy sued on, or, 
indeed, at any time afterwards. This was executed and delivered 
by the defendant, through Bennett. Miller did not even counter- 
sign it. He appears in no connection with that instrument, except 
as a messenger by whom it was transmitted from Bennett to the 
plaintiffs. But, whatever may have been Miller’s general position, it 
is certain that, in this transaction, the plaintiffs never had a right to 
regard him as capable of issuing a policy, or of executing any bind- 
ing contract of insurance in the names of the defendant, and as its 
authorized representative. 

In all cases analagous with the present, a liability or obligation 
consequent upon notice of any fact, depends upon an option in the 
party to be changed, whether to act, or not to act, with reference to 
the subject-matter of the notice. A, being about to purchase a title 
from B, receives notice of an equity inC. He has an option to de- 
cline the trade, and so escape a liability to C, or to consummate it 
nevertheless, and so take all the risks of C’s equity. Having chosen 
the latter alternative, he cannot afterwards be heard to claim im- 
munity from C’s demands. And this results from the fact and the 
time of the notice. Without it, C’s equity might have been unavail- 
able against the title acquired by A; and such would still be the 
consequence, if the notice had come to A, only after the consumma- 
tion of his purchase, when no option was left him, to decline or to 
proceed. So, in the present case, if the defendant had notice of the 
additional insurances, when made, it had an option, under the con- 
tract, to decline a continuance of the risk and declare the policy for- 
feited, or to waive the conditions, both as to the written consent and 
the forfeiture, and so permit the assured to remain in the enjoyment 
of their security against loss by fire. Having, with this notice before 
it, made no objection to the additional insurances, but on the con- 
trary, elected to continue the risk notwithstanding, the defendant 
cannot be heard when the risk has culminated in a loss to claim im- 
munity from the result of its own deliberate choice. It clearly ap- 
pears from these principles, that the notice, to be effectual for such 
ends, must be received by one who is competent to act upon the op- 
tion it presents. There must be a capacity to do or not to do, ac- 
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cordingly as the party may be disposed to accept or to avoid the lia- 
bility proposed by the notice. In the case before us, the act to be 
done or omitted involves a waiver of certain stipulations in a written 
contract ; in other words, an alteration of the contract, to that ex- 
tent. To do this, requires quite as high an authority as that which 
might make the contract. 

The defendant company might do either, of course, through any 
officer or servant empowered to bind it by original contract. But is 
it conceivable that a person who has no such authority, may yet bind 
the company by a waiver or alteration of its contract already made? 
We think not. The whole argument for the plaintiff here concedes 
the limitation, that notice to an agent, in order to bind the principal, 
must affect a matter within the scope of the agent’s authority How 
can a waiver or modification of the terms of a contract be found 
within the scope of an agent’s authority, who has never been em- 
powered to make the same, or any like contract? The notice, in 
this case, was operative upon nothing, if not upon 2 waiver, or modi- 
ficatior. of stipulations in the contract of insurance. It is sometimes 
said, that notice to an agent is notice to the principal, if the matter 
be such as to make it the agent’s duty to notify the principal. But 
this only states in another form the proposition already considered. 
For the agent is under no duty to transmit a notice to his principal, 
of a matter not within the scope of his agency. We think it is per- 
fectly clear, that neither the making of a contract of insurance, nor 
the surrender of any nghts under one, when made, was within the 
scope of Miller’s authority, as shown in the testimony to represent 
the defendant. His agency, such as it was, began with the making 
of the application and sending it to Bennett, and ended with his 
delivery of the policy to the plaintiffs. As to all that occurred after 
this, he had neither duty nor responsibility of any sort in connection 
with the defendant, so far as it might be affected by the policy 
sued on. 

Our views are sustained by all the authorities we have been able 
to find, that bear directly upon the question at issue. A proper dis- 
tinction is taken, in cases where the agency is for forwarding appli- 
cations and receiving and delivering the policies, without any 
authority to issue them—betweén the effect of a notice of additional 
insurance given to such an agent, when preparing the application, 
or transmitting it, and that of a similar notice given to him after the 
making and delivery of the policy. In the first case, the notice is 
binding on the insurer, because given to the agent while he is acting 
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precisely within the scope of his agency. It is his duty to include 
in the application, or to send with it, information of every fact 
which may affect the danger or the desirableness of the proposed 
risk, to the insurer. But, in the second case, the contrary is true. 
In Mellen vs. Hamilton F. Ins. Co. 17 N. Y., 609, Kane, an insurance 
broker, solicited the insurance, prepared and forwarded the applica- 
tion, received and delivered the policy to the insured, collected the 
premium, deducted his commission as allowed by the company and 
remitted the remainder. Afterwards, the insured procured, through 
Kane, in the same way, additional insurance in another company. 
This was held to impart no such notice as could affect the first in- 
surer. Said Duer J.: “In procuring the insurance, he (Kane) was 
the agent of the assured, and if, before the transaction was complete, 
he became for any purpose the agent of the defendants, that agency 
wholly ceased when he had delivered the policy to the assured, and 
had paid over to the company the premium which he had received. 
From this time there was no such relation between him and the 
defendants (insurers) as could make it his duty to communicate to 
the company his personal knowledge of a subsequent insurance, or 
could justify third persons in believing that this duty was imposed 
on and would be discharged by him. We think it would be extrava- 
gant to say that the knowledge which, in a separate transaction, he 
acquired of a further insurance, was alone sufficient to affect the 
company with notice of the fact.” The case furnishes an exact par- 
allel with the one before us. The standing arrangement, if any was 
effected by Bennett’s correspondence with Miller, amounted at last 
to the conferring of no broader agency powers upon Miller, than 
were held by Kane in the above case. In Amer. Ins. Co. vs. Lut- 
trell, 89 Ill., 314, the soliciting agent’s knowledge of other insurance 
was held to be binding on the company, for the sole reason that he 
had such knowledge at the time of making the application. Mc- 
Ewen vs. Montgomery Co. Mut. Ins. Co. 5, Hill (N. Y¥.) 101, was de- 
cided similarly on precisely the same ground. The only case in which 
such knowledge by a soliciting agent, acquired after the issuing of 
the policy, was held to be the knowledge of the insuring company, is 
Schomer vs. Hekla F. Ins. Co. 50 Wis. 575. The decision in that 
case was expressly founded on a peculiar statute of Wisconsin, which 
made every solicitor of insurance a general agent, for all purpose 
of the company responding to his application. The court declares 
that the statute in this particular, changes the general rule of law. 
Our conclusion here is thus sustained, even by an adverse decision. 
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On the other hand, the decisions are quite numerous in which it 
is held, that notice to an agent of further insurance is notice to 
his principal, the first insurer, expressly and exclusively because the 
agent, in each case, has authority to issue policies, and may there- 
fore exercise the corresponding power to waive a right which the 
policy secures. The rule is applied, in like manner, to the waiver of 
conditions in the policy concerning the payment of premiums, and 
other matters. Young vs. Hartford Ins. Uo., 45 Iowa, 377 ; Hotch- 
kiss vs. Germania F. Ins. Co., 5 Hun, 90; Sheldon vs. Atlantic F. 
& M. Ins. Co., 26 N. Y., 460; Farmers’ Mut. Ins. Co. vs. Taylor, 73 
Pa. St., 342. Finally, in Mitchell vs. Lycoming Mut. Ins. Co., 51 Pa, 
St., 402, it is expressly held that, “An agent of an insurance com- 
pany, whose duty is to take surveys, receive applications for insu- 
rance, examine the circumstances of a loss, approve assignments 
and receive assessmeuts, is not authorized to accept notice of over- 
insurance, or waive its consequences.” The agency powers thus 
enumerated are far greater and more general than those which 
Miller either claimed or exercised in the present case. Said Agnew, 
J.: “Now itis very clear none of these powers authorize an agent 
to accept notice of over-insurance, and visit the company with a 
waiver of its consequences. * * * The knowledge of a mere agent 
unauthorized to represent the company beyond the specific powers 
committed to him, cannot be the grounds of estoppel in « matter 
unconnected with the exercise of his powers. This can take place 
only when the knowledge lying at the foundation of the estoppel 
comes home to those officers who exercise the corporate powers of 
the company, or to an agent whose powers relate to the very sub- 
ject out of which the estoppel rises.” See also Lange vs. Lycoming 
Ins. Co., 3 Mo. App., 591. 

We are of opivion that the circuit court erred in its instructions 
as to the effect of Miller’s knowledge of the over-insurance, acquired 
by him after the delivery of the policy, and the judgment will there- 
fore be reversed, and the cause remanded. 


All the judges concur. 





